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Representations on Integrated Forestry Operations Approvals and 
Forest Agreements 

 

South East Forest Rescue takes a firm stand on environmental protection of the native forest estate and 
expresses deep alarm at the welfare of forest-dependent threatened species and the cumulative impacts of 
industrial degradation of native forests that are exacerbating extinction rates and destroying soil, water, and 
carbon capacity, and we welcome the invitation to provide comment. 
 

The senate inquiry into the passing of the Regional Forest Agreement Bill and other legislation inter alia, was a 
cynical exercise designed to minimise public input.  Advertisements for a month of public submissions were 
placed in the papers three days before Christmas.  Despite the timing there were more than three hundred 
submissions though only two days were allocated for public hearings.  Even the Australian Conservation 
Foundation, one of Australia’s peak environmental bodies, failed to get a place at the hearings.  
 

Francis Grey, economist and head of a team of consultants preparing an independent analysis of the Regional 
Forest Agreement (“RFA”) process, for the Australian Conservation Foundation, stated of the Forest 
Agreements at the time of signing: 

But what’s the process by which they actually go about working out how much timber is out there.  They take a 
few aerial photographs about what’s on the ground and invariably they’ve often got those things wrong.  The 
anecdotal information that we’re getting and I emphasise anecdotal at this point, is that they’ve not got it right 
and even the industry is concerned about what they are signing up to in those agreements.  And I think also from 
the public’s point of view in terms of the environmental values that are associated with this if they go off the 
rails in terms of delivering on the forests, the forest agency could go for compensation and pay compensation to 
the affected industry partners.  Or, they could take more timber from other parts of the forest in order to make 
those agreements.  So there’s a potential environmental cost associated with it if you accept that the original 
agreements are actually environmentally sound, which is not what our experience would suggest.1 

 

There were inadequacies with the scientific and heritage assessments.  The RFA process was flawed in that the 
scientific data was incomplete, uncertain or non-existent.  This was the case with the historical and 
archaeological data needed to identify indigenous cultural values.2  Scientists became increasingly concerned 
when a political decision was made to further modify the RFA measures so that scientifically-based criteria 
were no longer independently applied as a first step in establishing an ‘Ecological Bottom Line.’ This was a 
crucial decision as it was very unlikely that any RFA would deliver Ecologically Sustainable Development, as 
the modified criteria allowed ecological values to be traded off against economic values.3  
 

South East Forest Rescue state that this review is another cynical exercise.  The Forest Agreements (“FAs”) 
state the Ministers are unfettered regarding the terms and extent of the review and subsequent amendments.  
The attempt to restrict the review in the draft terms should have been rejected.  The review should have been a 
broad, transparent and science based review.  Each Integrated Forestry Operations Approval area should be 
reviewed separately.  Furthermore the first reviews are ten years overdue.  The evidence suggests that any 
band-aid measure now will come too late. 
 

Further we state that to ignore submissions on ‘Terms of Reference’ and then not make those submissions 
publically available is disingenuous.  This is evidenced by the ‘Final Terms of Reference’ which seem to be 
identical to draft ‘Terms of Reference’.  Further to suggest that there was proper adherence to the legislated 
requirements to give public notice by posting to an obscure page on the DECCW website is yet more evidence 
that any claim to openness and transparency or consultative mechanisms is erroneous.  There seems to have 
been no ministerial or departmental media release alerting the public that the review submission period had 
opened. 

                                                 
1 Francis Grey, Radio National Earthbeat Transcript, (1999), available  at < http://www.abc.net.au/rn/science/earth/stories/s18955.htm>.  
2 Dargavel J, ‘Politics, Policy and Process in the Forests’ (1998) 5 Australian Journal of Environmental Management  25; see also Lennon  J, 
‘History, Cultural  Heritage and the Regional Forest Assessment Process’ (1998) 5 Australian Journal of Environmental Management  38. 
3 Mackey B, ‘Regional Forest Agreements - Business as Usual in the Southern Region’ (1999)  43 National Parks Journal  6. 
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Issues for Consideration 
 

The overarching legislative framework to forestry operations is the Forestry Act 1916 (NSW).  The objects 
stated as being “to preserve and improve”.4  The Integrated Forestry Operations Approval’s (“IFOA”) 
prescriptions intend to only mitigate the environmental damage from forestry operations.  Therefore, evidenced 
by our findings, all forestry operations under an IFOA must be in breach of this clause. 
 
Further the threat of burning native forest as biomass energy needs to be addressed and mechanisms put in 
place to prevent the use of native forests in this way.   
 

We call for forestry operations in areas covered by IFOAs to be subject to an independent environmental 
assessment that is scientifically sound and rigorous.  The scientific processes in the RFAs were politically 
compromised.  Established criteria for forest conservation were not fully applied.5  There are large areas of 
high-value conservation forest that would have been reserved if the original RFA criteria for forest 
conservation had been fully applied.6   
 
In the absence of a comprehensive monitoring program to assess the Threatened Species Licences over the last 
ten years, a thorough analysis is required of all Forests NSW harvest plans conducted under the Integrated 
Forestry Operations Approvals that includes number and type of species found in surveys and an analysis of 
prescriptions that were triggered (by number and area).  This should be accompanied by scientific data on the 
impact the logging will have on those species. 
 
Such an analysis will provide the only empirical information currently available to review the TSLs  This is 
required to provide an assessment of the efficacy of current prescriptions and identify those which are 
rarely/never triggered and/or obviously ineffective. 
 
An independent scientific authority should undertake such an analysis to inform the review as soon as possible. 
Part of the review must be to implement a systematic monitoring plan of the TSL prescriptions, and their 
efficacy in ameliorating impacts on threatened species over the remaining Forest Agreement/IFOA years. 
 
The economics of the native forest industry also need to be investigated.  Native forest operations in the Eden 
and Southern regions incur losses of millions of dollars every financial year, $14 million in 2007/2008 and $16 
million 2008/2009.7  These losses subsidise the profits of the Eden woodchip mill.  This has been the case since 
the beginning of the Eden chipmill and is a massively irresponsible action by government of a publicly owned 
resource.  This is extremely poor resource management, even more so when, if the price of a tonne of CO2 was 
$20, then the daily emissions from the industry would be worth $1 million.  
 

Forests NSW will, within an ecological framework, maximise economic returns from the forests and its contribution to 
the economic well being of the communities of the Eden Region.8 

 
 
 
 
 
 

                                                 
4 Forestry Act 1916 (NSW) s8A(1)(c). 
5 Mackey, above n3. 
6 Bekessy S, Bonyhady T, Burgman M, Hobbs  R, Kershaw  P, Kirkpatrick  J, Krebs  C, McQuillan P, Norton T, Recher  H, Rose D B,  and Robin L, 
‘Statement From Concerned Scientists: Statement of Support for Change on Tasmania’s Forests’ (2004)  Protecting Forests, Growing Jobs, Hobart: 
The Wilderness Society, 601. 
7 The Auditor-General, Mr Peter Achterstraat, Media Release, Auditor-General’s Report, Sustaining Native Forest Operations, 29/4/2009, 
<http://www.audit.nsw.gov.au>. 
8 ESFM Plan, ‘Ecologically Sustainable Forest Management’ Eden Region, Forests NSW, 2005. 
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Climate Change 
There is no single silver bullet answer to this, but one of the partial solutions is the protection of old-growth 
forests, which store a lot of CO2, and the replanting of those that have been removed.9 

 
Climate change represents a threat to biodiversity which was not adequately addressed in the initial CRA 
process in light of the latest science.  The present reserve system is inadequate to protect flora and fauna from 
the impacts of global warming.  The science that was used in the CRA process is now over 10 years old.  There 
have been major improvements in research regarding climate change science and the impact of native forest 
operations on carbon emissions since the agreements were signed.  This new science needs to be at the 
forefront of the review especially the results and implications of ANU Professor Brendan Mackay’s report on 
carbon storage potentials of South Eastern Australia’s native forests. 
 
Climate change will have a detrimental effect on both the flora and fauna that make up a forest with negative 
implications for the inadequate CAR reserve system.  The impacts need to be assessed and appropriate 
measures to mitigate and reverse the effect of these implemented.  
 
Approximately 35 per cent of greenhouse gases in the atmosphere are due to past deforestation, and an 
estimated 18 per cent of annual global emissions are the result of continuing deforestation.10 Native forests 
have the ability to be major carbon sinks with the ability to sequester vast amounts of CO2.  Unfortunately, 
contrary to industry spin, the native forest industry is a major greenhouse gas emitter, especially in the 
woodchip driven operations in the Eden and Southern Forest Agreement regions.  Thus the massive carbon 
emissions of forestry operations that were not considered originally must now be taken into account. 
 
The Green Carbon Report shows the great potential for carbon sequestration in our native forests.  Logging of 
native forests is not only a net emitter, but forests under this type of management have 40 to 60% less carbon 
sequestered within them.  If these forests were removed from timber production and allowed to realise their 
sequestration potential it would be the equivalent of 24% of our 2005 Australian net greenhouse gas emissions 
every year for the next 100 years.11 
 
The impacts from climate change on water resources will be great.  Coupled with the already known impacts 
from logging, climate change has the potential to severely affect future water supplies.  The review must take 
into account the value of water lost from logging in the context of a dwindling resource due to climate change. 
The impact this will have on rural communities that rely on State Forest for their water needs to be assessed.   
The impact of logging and climate change on long term water supply reductions and the resulting social and 
financial cost to regional communities has to be reassessed. 12  The increase in extreme weather events will 
require soil erosion mitigation measures to be greatly strengthened. 
 

Carbon Neutral? 
 

Logging and transporting large amounts of bulk logs across borders up and down the south east of Australia 
and then burning it increases carbon discharges.  The accounting now used in Australia for assessing CO2 
emissions drawn from the Kyoto Protocol contains a flaw that severely weakens greenhouse gas reduction 

                                                 
9 Pitman A, Climate Change Research Centre, University of NSW, available at < http://www.smh.com.au/environment/climatechange/ 
declining-trees-spell-gloom-for-planet-20100824-13qfn.html >, viewed 26 August; see also Zhao M and Running S W ‘Drought-Induced 
Reduction in Global Terrestrial Net Primary Production from 2000 Through 2009’ (2010) 329 Science 5994, p 940. 
10 Stern N, ‘The Stern Review on the Economics of Climate Change: Emissions from the Land-use Change and Forestry Sector,’ Cambridge 
University Press, 2006; Houghton J T,’Tropical Deforestation as a Source of Greenhouse Gas Emissions’, (2005) in Tropical Deforestation 
and Climate Change, Moutinho and Schwartzman [eds]; see also Intergovernmental Panel on Climate Change, Climate change 2001: The 
Scientific Basis, Contribution of Working Group I to the Third Assessment Report of the Intergovernmental Panel on Climate Change 
Houghton J T, Ding Y, Griggs D J, et al [eds], Cambridge University Press, [2001]; see also Food and Agriculture Organization of the 
United Nations (2005) State of the World’s Forests, Washington, DC: United Nations. 
11 Mackey B, Keith H, Lindenmayer D, and Berry S, ‘Green Carbon: The Role of Natural Forests in Carbon Storage, Part 1, A Green 
Carbon Account of Australia’s South-Eastern Eucalypt Forest, and Policy Implications’ ANU E Press, (2008) available at 
< http://epress.anu.edu.au/green_carbon_citation.html >. 
12 Atech Group, ‘Southern Forests Catchment Values and Threats’ (1999) <http://www.atechgroup.com.au>. 
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goals.   
 

At issue is the methodology that CO2 released during combustion of biomass equals that taken up during 
growth and the basing of all GHG calculations on this.  Eucalypt forests recovery for removal of CO2 from the 
atmosphere can take more than a 100 years.13  On average the recovery rate is 53 years for 75% carrying 
capacity and 152 years for 90% carrying capacity.14  Currently logging rotations are sometimes barely five 
years.15  Forests NSW themselves state: 

Harvesting cycles vary between native forest types with a typical cycle of 5-30 years for native forest.16 
 

As ocular evidence suggests, currently on the ground, the native forests logged are not regrowing fast enough 
nor are they being replanted.  If the forest regrew and was not logged with such frequency then this theory 
might hold, and perhaps holds in EU countries where this system was developed, and where the main source of 
wood is from plantations.17  The data we have received was cursory to say the least, and even what little forest 
has been surveyed does not equal one hundred percent regenerated.  From the period 2001 to 2006 the number 
of surveys for the Southern region was twenty one, covering a total of 2,176 hectares.18  There is no information 
provided by Forests NSW or the RFA regime on the effectiveness of regeneration.   

The vascular floristics about a decade after harvesting operations differed significantly from the floristics of similarly 
aged forest regenerating after wildfire.  In clear-felled areas, weed and sedge species occurred more frequently than on 
wildfire sites and Acacia dealbata was much more abundant, whereas resprouting shrubs, tree ferns and most ground-
fern species were more abundant in wildfire regeneration sites.  
The low survival rate of resprouting species reported in an increasing number of studies suggests that soil disturbance 
is likely to be a major contributor to differences.19 

 

Therefore the assumption that there are near-equilibrium conditions (synchrony) in native forest logged by 
Forests NSW on the south coast is erroneous.20   Forests NSW do not replant after logging native forest, have 
only 23,000 hectares available for sequestration and rarely do regeneration surveys.21 

For Forest Land, synchrony is unlikely if significant woody biomass is killed (i.e., losses represent several years 
of growth and C accumulation), and the net emissions should be reported.  Examples include: clearing of native 
forest.22 

   
Also at issue is Forests NSW claim that emissions from actual logging operations is separate and the 
responsibility of the contractors and therefore Forests NSW have no liability to count them.  South East Fibre 
Exports claim that the emissions from logging are indirect and they have no liability to count them.  The 
definition of impact and direct and indirect effects of greenhouse gas emissions has been well defined in several 
jurisdictions of Australian Courts.  In the Nathan Dam case Black CJ, Ryan and Finn JJ held that ‘impact’ is 
not confined to direct effects but includes effects that are or would be a consequence of the action.23  In both the 
                                                 
13 Roxburgh SH, Wood S W, Mackey B G, Woldendorp G, and Gibbons P, ‘Assessing the Carbon Sequestration Potential of Managed Forests: a 
Case Study from Temperate Australia,’ 43 Journal of Applied Ecology [2006] 1149. 
14 Dean C, Roxburgh S, Mackey B, ‘Growth Modelling of Eucalyptus regnans for Carbon Accounting at Landscape Scale’ in Amaro A, Reed D, and 
Soares P, [eds] Modelling Forest Systems, CAB International 2003. 
15 For example Compartment 62 (Sth Brooman) logged in 1972, 1973, 1978, 1982, 1990, 2002, 2009.  
16 Forests NSW Consolidated Annual Financial Report, Year ended 30 June 2007, pp18-19. 
17 In Germany and throughout most of Europe Foresters are employed to count and measure at dboh every tree in the plot. 
18 Southern IFOA Clause 52 Assessment of Regeneration Report 20/6/07, Forests NSW Batemans Bay;  this ‘report’ is a thin five line by five 
column table. 
19 Ough K, ‘Regeneration of Wet Forest flora a Decade After Clear-Felling or Wildfire - Is There a Difference?” 49 Australian Journal of Botany (5) 
645, Full text doi:10.1071/BT99053, < http://www.publish.csiro.au/paper/BT99053.htm 
20 Performance Audit ‘Sustaining Native Forest Operations,’ Auditor-General’s Report, 2009: ‘To meet wood supply commitments, the native forest 
managed by Forests NSW is being cut faster than it is growing back’: this statement was made concerning the North Coast RFA areas, Forests NSW 
had not provided data on the Southern and Eden areas, ”reviews of yield estimates for the southern region, due in 2004 for Eden and 2006 for Tumut 
and the south coast, have not been completed.”   
21 SEFR requested these surveys from Forests NSW and received a five line five column table that stated there had been four surveys conducted but 
there was no documentation, pers com to author from Danial Tuan, Forests NSW Batemans Bay;  see the aptly titled Sustain Greenhouse Gas 
Consultation Paper Submission, Forests NSW, Nick Cameron, 1/5/2008.  
22 2006 IPCC Guidelines for National Greenhouse Gas Inventories, Vol 4: Agriculture, Forestry and Other Land Use, Chapter 2: Generic 
Methodologies Applicable to Multiple Land-Use Categories, 2.4; the figures used for boreal forests in the IPCC document are from research 
published in 1998 which has now been superceded by more current data < www.ipcc-nggip.iges.or.jp. 
23 Minister for the Environment and Heritage v Queensland Conservation Council Inc (2004) 134 LGERA 272 at 288; see also Re Australian 
Conservation Foundation [2004] VCAT 2029. 
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Hazlewood case and the Anvil Hill case it was held that the impacts of Scope 1, 2 and 3 emissions must be 
considered.24  In Gray v The Minister it was held that environmental assessments must also consider the 
emissions from the use of the product.25  Of course these findings were made in their particular statutory 
contexts but:  

 Carbon accounts for industrialized forests must include the carbon emissions associated with land use and 
associated management, transportation and processing activities.26 

 

Forests NSW also claim there is a lack of full scientific data on land use change and this makes it difficult to 
calculate GHG emissions.  Although it seems widely acknowledged that Land Use Change and Forestry 
accounting is difficult and uncertain, given the great deal of data, including LandSat images and records kept in 
ArcView, GIS, ESRI and Forests NSW own office records on past compartments logged, it would seem this 
argument is alio intuitu.27  Article 3 of the Kyoto Protocol states at (3) that ‘The greenhouse gas emissions by 
sources and removals by sinks associated with those activities shall be reported in a transparent and verifiable 
manner…’28 
 

The total CO2 emissions caused by native forest logging on the South Coast for 2006/07 have been computed to 
be over 26 million tonnes.29  The governmental practice of decrying Indonesia’s illegal logging while 
sanctioning illegal logging in Australia has not gone unnoticed by the rest of the world.30  Thus it appears to the 
international community that the governmental sanctioning of native forest logging endorses the huge amounts 
of GHG emissions released.31   
   
Combustion of native forest fuelled biomass results in atmospheric emissions of greenhouse gases and 
chemically active species in quantities that almost equal those produced by fossil fuel combustion.32  Despite 
this the clearing of long established native forests for woodchips, to burn or to grow energy crops is counted as 
a 100% reduction in energy emissions, despite causing large releases of carbon and despite international 
protocols against logging of native forests.33   

 

From a climate-mitigation perspective, significant emissions can be avoided by giving priority to protecting the 
stores of carbon in existing native vegetation, especially mature and old forests with their large carbon-dense 
trees, by removing them from wood production and allowing them to regrow. 34 

                                                 
24 Australian Conservation Foundation v Minister for Planning above n23; Gray v the Minister for Planning [2006] NSWLEC 720. 
25 Rose A, ‘Gray v Minister for Planning: The Rising Tide of Climate Change Litigation in Australia’ 29 Sydney Law Review [2007] 725; if 
calculations were made on the cardboard that is made, used, then thrown away, from the woodchips of native forests, then the totals of GHG 
calculations would a great deal higher.   
26 Mackey et al, above n11. 
27 For example Forests NSW has logged 182 528 hectares of native forests in the south east alone since 1990; it is possible to compare Google Earth 
images with past LandSat images. 
28 The introduction of the amendments to the Lacey Act in America has already had a significant impact on the import of woodchips in that country, 
importers are now required to declare species, country of origin, value and volume of the plant or plant products see Amendments to the Lacey Act 
from H.R.2419 2008 (US), Sec. 8204, The Lacey Act, Chapter 53 of Title 16, United States Code, ss3371 - 3378. 
29 Data is from Forests NSW Implementation Report 2004/05 and 2006/07, 2006/07 Forests NSW Harvest Plans; ESRI data; Digwood FOI info 
2009; the Forests NSW data states one vehicle used 110L of fuel per year. 
30 In 2009 young people from four hundred and fifty nations gathered in Bonn for the UN Talks on Climate Change, their declaration called for an 
immediate end to deforestation, an end to industrial scale logging in primary forests, the conversion of forests to monoculture tree crops, plantations; 
and protection of the world’s biodiverse forests including primary forests in developed countries (e.g. Australia, Canada and Russia) and tropical 
forests in developing countries; Australia won the Fossil Award in 2009; see also Forestry Commission v Daines 1/12/2009 Denniliquin Local Court 
where the Magistrate made a clear finding on the evidence that a Part 3A approval under the Environmental Planning and Assessment Act 1979 
(NSW) is required for the Barmah/Millewa logging operation and had not been obtained; he concluded, therefore, that the logging was unlawful, yet 
Marty Linehan, Forests NSW Eden office manager, stated that “it didn’t matter, it was only local court” 9/12/09.  
31 ‘…the laws of nature that account for the global carbon cycle operate irrespective of political boundaries. Therefore, a unit of carbon emitted due 
to deforestation and forest degradation in Australia, the United States, Canada or Russia has exactly the same impact on atmospheric greenhouse gas 
levels as a unit of carbon emitted from deforestation and degradation of forests in Indonesia, Papua New Guinea, the Congo Basin or Brazil,’ 
Mackey et al, above n11. 
32 Andreae M O, ‘Biomass Burning: It’s History, Use, and Distribution and It’s Impact on Environmental Quality and Global Change,’ in Levine J S,  
[ed], Global Biomass Burning, (1991), MIT Press, Cambridge, MA, pp 3–21. 
33 Mackey et al, above n11: ‘For every hectare of natural forest that is logged or degraded, there is a net loss of carbon from the terrestrial carbon 
reservoir and a net increase of carbon in the atmospheric carbon reservoir, the resulting increase in atmospheric carbon dioxide exacerbates climate 
change.’ 
34 Ajani J, ‘Australia’s Transition from Native Forests to Plantations: The Implications for Woodchips, Pulpmills, Tax Breaks and Climate Change’ 
(2008) 15 Agenda 3, p33.  
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Whether the IFOAs are Effective in Achieving Their Purpose. 
 

The IFOAs are patently ineffective at achieving their purpose of protecting the environment and for threatened 
species conservation.  We note with concern ESFM indicators are again being watered down, yet still not 
adhered too.   
 
South East Forest Rescue stands by our RFA submission and refers the review committee to that document.  
We would state that where this Review document concerns Forests NSW it is in the main erroneous, at best an 
apology for Forests NSW lack of meeting legislated requirements.  Whomever compiled the Forest NSW 
sections seems to have taken Forests NSW statements on face value.  This is not a review, it is yet another 
example of industry spin.  We would again state that, as is the case with all Forests NSW provision of data, 
there are huge gaps in data and statements are not reinforced with any real scientific data.  It is not sufficient to 
merely make statements without data to enforce the truth behind these statements.  Either Forests NSW are 
extremely incompetent, or they have a complete lack of regard to legislative requirements..  
  
Compliance to the IFOAs has been nearly non-existent and the enforcement of the IFOAs has been negligible.  
Due to the removal of third party rights by the Forestry and National Park Estate Act 1998 the lack of 
enforcement has allowed serious damage to the environment.  Not only has there been an ever decreasing 
budget and personnel for compliance enforcement, there is imbedded unenforceability in the wording of the 
IFOAs making the job of compliance auditing extremely onerous and time-consuming, or just plain futile. 
 

An example of this legislated unenforceability is the felling into or from a Forest Management Zone (“FMZ”) if 
“there are reasonable grounds for believing, when selecting the tree for felling, that it will produce at least one 
high quality timber product”.35  There is no way known to verify that this tree produced this HQ product.  The 
prescription is a sham to allow ‘lawful excuse’ felling in an otherwise illegal area.  There are many more of 
these sham logging rules scattered throughout the IFOAs.  There is a super-abundance of grey wording like 
“where practicable”, “reasonable grounds for believing” for example, which are exploited by logging industry 
workers to their benefit, at the expense of the environment - the environment which the IFOAs declare 
themselves to be protecting.  Further words such as “should’ are now taken to mean ‘may’ by the regulator, 
despite being the past-tense of ‘shall’. 
 

The statement about Forests NSW ‘commitment’ to Aboriginal people is farcical and offensive.  We cite the 
logging of the gazetted Biamanga Aboriginal Place this year, the logging of Gulaga Mountain in 2007 and the 
lack of cultural sensitivity shown by many Forests NSW staff on the south coast.  Forests NSW form of 
‘consultation’ is to state that they are going to log anyway ‘so you better tell me if there are any sites there’ 
mentality.  Further there are instances of where Forests NSW staff have told untruths to community members, 
for example Forests NSW staff stated that there would be no pulp logs extracted from Bodalla Cpt 3002 to 
Traditional Custodians and yet after logging SEFR obtained the volume figures which showed that 37% of logs 
did go directly to the chipmill. 
 

Most statements in the review document are mere rhetoric, not reinforced with on-ground action and not any 
form of reality that the Aboriginal Community on the south coast has witnessed. 
 

 
Aboriginal male initiation (Bora) site after Forests NSW logging 2004, Comp 118, Bago SF 

                                                 
35 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region 2001, 18B(2)(b). 
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ESFM 
Sustainability indicators are really the key to measuring Ecologically Sustainable Forest Management 
(ESFM). Consequently, this work needs to be completed as soon as possible as it is delayed by 4 years.36 

 
The term ESFM was used in drafting of forestry law and delegated legislation.  State and Federal Governments 
confirmed their commitment to the National Forest Policy Statement by agreeing to develop and implement 
Ecologically Sustainable Forest Management.37   
 
However the native forest logging industry has increasingly been overcutting to meet wood supply agreements 
and has not undertaken legislated reviews of sustainable yield.  Forests NSW has hidden real data by 
amalgamating plantation and native forest volume figures.38   

 

As a requirement of ESFM NSW agreed to undertake a review of Sustainable Yield every five years using 
Forest Resource and Management Evaluation Systems (“FRAMES”) and information bases.  Results of which 
would inform the annual volume which could be logged from the Southern region ‘being mindful of  achieving 
long-term Sustainable Yield and optimising sustainable use objectives consistent with this Agreement’.39   
 

However the five year late review report on RFA ‘progress’ stated:  
It is somewhat concerning that…the requirement (i.e. it is not optional) to produce annual reports of progress on 
meeting regional ESFM targets in ESFM Plans has not been delivered.  This is surely central to accountability 
under the RFAs.40

 
 

Statutes provide guidance as to their intent at the beginning, usually in an ‘objects clause’.  Courts prefer 
interpretation of statutes that promote objects of legislation.  There is clear direction as to interpretation of 
supply commitments contained in RFAs.  It is provided that Regional ESFM Plans, Forest Agreements, and 
IFOAs:  

will collectively specify the wood supply commitments and their relationship to Sustainable Yield.41 
 

Further it was stated when the Southern IFOA was in process of enactment: 
The IFOA also contains maximum timber volumes allowed to be harvested annually.42 

 

Allowable volume of trees logged is legislated to be based on ‘sustainable yield’ and FRAMES.  The volume of 
pulp removed in the Southern region for the period 2002 to 2007 is equal to twelve percent above the legislated 
allowable cut.43  This is above the five percent allowed in IFOA clause 5(a) where it provides, in essence, that 
Forests NSW must stay within the five percent range.44   
 

It is alleged that allowable volume figures in legislation can be overridden by contractual commitments.45  This 

                                                 
36 Final Report on Progress with Implementation of NSW Regional Forest Agreements: Report of Independent Assessor, November 2009  
< http://www.daffa.gov.au/__data/assets/pdf_file/0007/1546711/assessors-report.pdf>. 
37 Regional Forest Agreement for the Southern Region of NSW 2001 s7(a); Forestry and National Park Estate Act 1998 Integrated Forestry 
Operations Approval for the Southern Region cl 7(1); the PNF Code carefully avoids the word sustainable but provides: ‘supply of timber products 
from privately owned forests at a regular rate that can be maintained indefinitely for present and future generations’.  
38 Auditor-Generals Report to Parliament, vol 1, 2009, at  
< http://www.audit.nsw.gov.au/publications/reports/financial/2009/vol1/pdfs/31_0173_forestry_commission_of_new_south_wales.pdf >.  
39 Regional Forest Agreement for the Southern Region of NSW 2001 cl 8; like all reviews legislated for forestry operations either undertaken four or 
five years late or not undertaken at all, this review has not been undertaken.     
40 Final Report on Progress with Implementation of NSW Regional Forest Agreements: Report of Independent Assessor, November 2009 
< http://www.daffa.gov.au/__data/assets/pdf_file/0007/1546711/assessors-report.pdf  >, viewed 24 July 2010. 
41 Southern Region Forest Agreement 2002 8(2)(a); the Southern, Eden and Northen ESFM plans are due to expire this year. 
42 Recommendation letter to enact IFOA, Letter (HOF2042) from David Nicholson NSW EPA to DPI, 18 April, 2002, signed by Director Waters 
and Catchments Policy (signed 18/4/02),  Acting Assistant Director General (Water & Air), Director General (signed Lisa Corbyn 19/4/02). 
43 ‘A Draft Report on Progress with Implementation of the New South Wales Regional Forest Agreements (2009)’, Resource and Conservation Unit, 
NSW Department of Environment and Climate Change NSW, Appendix 4, p227.  
44 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region cl 5(a); Forestry and National 
Park Estate Act 1998 Integrated Forestry Operations Approval for the Eden Region cl 5(a). 
45 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region cl 5(3)To avoid doubt, the 
quantities of timber products specified in paragraphs (a) and (b) of subclause (2) do not impose any limitation on the quantities of those products that 
may be harvested under this approval. The quantities referred to simply reflect contractual commitments existing at the date of this approval. 
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seemingly defeats the purpose of sustainable yield and indeed legislation.  On this assumption terms such as ‘no 
more than’ and ‘up to’ therefore are taken to mean minimum volumes.  If we were to take this erroneous 
assumption further it would mean the legislation and delegated legislation serves no purpose.   
 

The focus on the one term ‘reflects contractual commitments’ at the expense of remaining legislation is in itself 
indicium.  There are many other clauses in various pieces of legislation, intended to work in conjunction with 
each other.  Assumptions that there is no maximum volume required therefore seems in tension with the objects 
of legislative instruments.   
 

Overcutting 
 

Dominating much desktop and industry documents is claims that strict public forestry regulation and ‘locking 
up’ of areas has caused the need for increased native forest logging.46  However, long before RFAs were 
enacted, questions of whether the native forest logging industry was sustainable were being asked.47  It seems 
real causes of lack of wood supply are overcutting and erroneous figures of sustainable yield.  This has resulted 
in shortened rotation times.48  
  

The NSW Scientific Committee suggests a safe rotation period for species conservation is 150-220 years.49  
Analysis using this rotation period over a fifteen year timeframe in the Southern region would suggest 50-90 
compartments should have been logged, yet more than six times that, a total of 355 compartments from a total 
of 689, have been clear felled or patch clear felled.50   
  

In a letter dated 29 October 1998 from Ross Sigley, Forests NSW sales manager,  Northern Rivers region  it 
states: 

It has taken us just 2 years to completely exhaust the quota volume in Casino, Urbenville, and Murwillumbah MA’s 
and Tenterfield is all but finished. 

  

It must dawn on our top resources people eventually that stands carrying a level of volume which is only a 
fraction of their capacity are already seriously in trouble.  The only way to realise any of the volume that is 
there…would be to have an unlimited pulp market and clear fall the forest… 
I suspect they [“the greens”] do know that we are playing the game of Brer rabbit.  I hope a re-run of the frames 
data without using the plots that end up in the reserve system will give a more realistic picture [of the] state of 
the forests...I wait with hope that the Frames data can deliver some figures, which support what we know to be 
the case on the ground.  We have just one last chance to come clean and be honest about the way things are 
before this UNE RFA is signed.  State Forests will be held accountable for whatever happens as a result of the 
RFA decision and if the industry has been led to believe that the volume is there in this part of the State then we 
should be held responsible...51 

    

A memo from Ron Wilson, Forests NSW marketing manager to Bob Smith CEO Forests NSW on a meeting 
with Davis and Herbert in 2001 is revealing.52  Davis and Herbert (now Boral) expressed dissatisfaction with 
Forests NSW supply of logs.  The companies allocation was 8000 cubic metres.  Forests NSW stated ‘the 
company is currently undercutting its allocation of high quality large sawlogs’.  The company claimed the 

                                                 
46 This erroneousness is perpetuated within the IFOAs themselves see Forestry and National Park Estate Act 1998 Integrated Forestry Operations 
Approval for the Southern Region Note for cl 5(b). 
47 See South East Forests Conservation Council Inc v Director-General National Parks and Wildlife and State Forests of NSW [1993] NSWLEC 
194, Deputy Director (Policy and Wildlife); four years after the enactment of the FNPE Act in the Explanatory Memorandum to the Regional Forest 
Agreement Bill 2002 drafted by Ian McDonald it stated at (1) ‘The Problem’ that “Conflict over the use of native forests had established a climate of 
uncertainty for investors and contributed to community uncertainty that environmental values were being adequately protected.  These conflicts 
stemmed mainly from the perception by some that harvest rates were unsustainable.” 
48 The current rotation times are between 5-15 years; for example compartment 62 of South Brooman State Forest has had ‘Timber Stand 
Improvement’ twice and been logged nine times since 1954, which is virtually every six years; see Southern Region – Compartment 62, South 
Brooman State Forest, Bateman’s Bay Management Area, Harvest Plan approved 8/5/09. 
49 Loss of Hollow Bearing Trees Key Threatening Process, Department of Environment Climate and Water, NSW Threatened Species Website,  
< http://www.threatenedspecies.environment.nsw.gov.au/tsprofile/threat_profile.aspx?id=20079 > viewed 25 July 2010. 
50 Forests NSW Compartment Map and Annual Logging Records for period 1995 to 2010, this shows 680 total number of compartments. 
51 New South Wales, Legislative Assembly, Forestry and National Park Estate Bill, 17 November, 1998, (Fraser), p10052. 
52 Forests NSW internal memo Ron Wilson to Bob Smith and Gary Keating, 9 October 2001, H.O. 61342; the ‘‘Use or Lose’ 20 yr wood supply 
agreement provides for ‘increased volumes of HQL and small sawlogs at one half of the companys intake’ as of 2001.   
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reason they were undercutting was that Forests NSW had not provided sufficient areas to produce sawlogs.  
Forests NSW denied there were any problems of supply but offered to extend the allocation period and ‘let the 
company cut the 8000cu over two years’.  Forests NSW also stated Davis and Herbert were at fault because 
they weren’t ‘value adding’.  The company stated they were unhappy about ‘log merchandising’ and that 
timber was being sent ‘elsewhere’ which could be used by the company.  Forests NSW told the company that 
‘without a residue market on the south coast the cost of producing sawlogs will be significantly higher’.53 
    

Ten years later the situation has not improved.  Ian Barnes, Forests NSW regional manager stated:    
the remaining multi-age forests resource is coming to an end in the next two to three years.  
 

Unfortunately in the Southern and Eden regions there is an unlimited pulp market.  A rerun of FRAMES was 
due in 2006 as part of ESFM requirements.  No rerun of FRAMES has yet been undertaken.   

 

Review or no review, logging more intensively will effect remaining stand condition and ultimately sustainable 
yield.  Given overcutting whether public and private native forestry can ever achieve the ideal of ESFM is 
doubtful.54 
 
Further there is no genuine attempt to implement and enforce the ESFM principles in any diligent manner.  The 
five principles of ESFM are:  

 
1. Maintain or increase the full suite of forest values for present and future generations across the NSW 
native forest estate;  
Clear felling, under whatever guise put forward by Forests NSW spin doctors, the demise of species and the 
water shortages are all a breach of the principles of intergenerational equity.  Australia has an obligation 
under international law to ensure that human rights are protected.55  These obligations arise through 
Australia’s ratification of various international human rights instruments like the International Covenant on 
Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights.  
Australia has agreed to ‘respect, protect and fulfil’ these rights.56   Principle human rights which are subject 
to degradation as a result of climate change are the right to life, the highest standard of physical and mental 
health and the right to water.57   
 

The Australian Human Rights commission in its submission to the Environment Protection and Biodiversity 
Conservation Act review stated that the Act:  
     requires formal and direct linkages to the Water Act 2007 as a matter of urgency.58 
 

Deforestation and degradation is one of the biggest causes of climate change.59  Water quality and availability 
has been dramatically reduced by logging of most catchment areas.60   
 

Article 2 of the International Covenant on Civil and Political Rights (1976) states at (3):  

                                                 
53 The Eden Magnet, Thursday, March 11, 2010. 
54 Lunney D, Matthews A, Eby P, and Penn AM, ‘The Long-Term Effects of Logging for Woodchips on Small Mammal Populations’ (2009) 36 
Wildlife Research 691; see Gibbons P, Lindenmayer D B, Barry S C, Tanton M T, ‘The Effects of Slash Burning on the Mortality and Collapse of 
Trees Retained on Logged Sites in South-Eastern Australia’ (2000) 139 Forest Ecology and Management 51. 
55 ‘What are Human Rights?’ UN Office of the High Commissioner for Human Rights, (2008). 
56 UN Committee on Economic, Social and Cultural Rights, General Comment No 9 – the Domestic Application of the Covenant (1998) UN Doc 
E/C.12/1998/24, UN Human Rights Committee, General Comment No 31 – Nature of the General Legal Obligation imposed on State Parties to 
the Covenant (2004) UN Doc CCPR/C/21/Rev.1/Add.13,

 
UN Committee on Economic, Social and Cultural Rights, General Comment No. 3 - 

On the Nature of State Parties’ Obligations (1990) UN Doc, E/1991/23, annex III. 
57 The right to life is contained in Article 6 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 
UNTS 171 (entered into force 23 March 1976); Australia ratified the ICCPR on 13 August 1980 and the CRC on 17 December 1990; Article 3 
of the Universal Declaration of Human Rights, GA Resolution 217A(III), UN Doc A/810 at 71 (1948); see Articles 11 and 12 ICESCR, Article 
14, paragraph 2(h) CEDAW, Article 28, paragraph 2(a) CRPD and Article 24, paragraph 2(c) CRC.   
58 See the Australian Human Rights Commission “Independent Review of the EPBC Act,” 30 January 2009.  
59 Garnaut R, Garnaut Climate Change Review, 2008. 
60 Mackey B, Keith H, Lindenmayer D, and Berry S, ‘Green Carbon: The Role of Natural Forests in Carbon Storage, Part 1, A green Carbon 
Account of Australia’s South-Eastern Eucalypt Forest, and Policy Implications’ ANU E Press, [2008] available at 
< http://epress.anu.edu.au/green_carbon_citation.html >. 
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Each State Party to the present Covenant undertakes:  
1. To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective 
remedy, notwithstanding that the violation has been committed by persons acting in an official capacity; to ensure that 
any person claiming such a remedy shall have his rights thereto determined by competent judicial, administrative or 
legislative authorities, or by any other competent authority provided for by the legal system of the State, and to 
develop the possibilities of judicial remedy;  
2.  To ensure that the competent authorities shall enforce such remedies when granted.  

 
And at (5): 

1.  Nothing in the present Covenant may be interpreted as implying for any State, group or person any right to engage 
in any activity or perform any act aimed at the destruction of any of the rights and freedoms recognized herein or at 
their limitation to a greater extent than is provided for in the present Covenant. 

 
Forests NSW are breaching these treaties by fact of section 40 of the FNPE Act and by industrial logging 
practices. 
 
Australia has obligations for forestry operations under international environment law.  Section 1.4 (c) of the 
Southern Region Forest Agreement 2002 states: 

Note the obligations on the Commonwealth of Australia arising from the Intergovernmental Working Group 
in Criteria and Indicators for the Conservation and Sustainable Management of Temperate and Boreal 
Forests (Montreal Process), the Convention on Biological Diversity, Agenda 21 and the Kyoto Protocol on 
Climate Change.  

Conversely Agenda 21 states:  
11.1. There are major weaknesses in the policies, methods and mechanisms adopted to support and develop the 
multiple ecological, economic, social and cultural roles of trees, forests and forest lands…More effective measures 
and approaches are often required at the national level to improve and harmonize ..legislative measures and 
instruments…participation of the general public, especially women and indigenous people. 

There is no participation of the public in any decision making processes. 
 
In the Vienna Convention on the Law of Treaties 1969 Article 18 states:  

A State is obliged to refrain from acts which would defeat the object and purpose of a treaty when: 
(a) it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, acceptance or 
approval, until it shall have made its intention clear not to become a party to the treaty. 

 
A material breach of a treaty is: 

(a) a repudiation of the treaty not sanctioned by the present Convention; or 
(b) the violation of a provision essential to the accomplishment of the object or purpose of the treaty.  

 
Therefore by exempting civil litigation from preventing the destruction of NSW state forests, for not enforcing 
the legislative requirements for compliance, for wilfully contributing to climate change and for the destruction 
of forests Australia is not only in breach of its domestic obligations, its in breach of its international obligations. 
 

2. Ensure public participation, access to information, accountability and transparency in the delivery of 
ESFM;  
There is no environmental democracy and no consultation in areas covered by the RFAs.  Individuals or 
communities call a meeting, the community objects,  Forests NSW log regardless.61  The rights of public 
participation is limited to making submissions to the state and federal governments if the various pieces of 
legislation come up for review. 
 
Agenda 21 states: 

23.2. One of the fundamental prerequisites for the achievement of sustainable development is broad public 

                                                 
61 For Forests NSW record of adhering to this principle see Watt v Forestry Commission [2007] NSWADT 197; Digwood v Forestry Commission 
[2009] NSWADT 107. 
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participation in decision-making…This includes the need of individuals, groups and organizations to participate in 
environmental impact assessment procedures and to know about and participate in decisions, particularly those which 
potentially affect the communities in which they live and work.62   

Forests NSW are exempt from preparing EIS in RFA areas and there is no assessment of the impacts of logging 
on native forest ecosystems.   
 
Forests NSW do not consult indigenous communities.  Traditional owners are of the view that cultural heritage 
is broader than sacred sites assessments and include environmental considerations.  But questions about the 
impact of the logging on species, the intensity of the logging, and the proportion of the logging which is 
destined to become woodchips are rejected by Forests NSW as not being part of what they consider to be 
cultural heritage. 
 
Rather than discuss the issues Forests NSW allege that any information, beyond sacred site issues required by 
traditional owners, about Forests NSW logging operations be addressed to them in writing and they will then 
consider how they choose to respond.  Forests NSW state they do not consider it appropriate that traditional 
owners and other Aboriginal people be given copies of draft harvesting plans until plans of logging operations 
have been finalised at which time the Board, like the public, would have access to the final authorised 
harvesting plan. 
 
Forests NSW in the Southern and Eden regions now write their own s90 Consent to Destroy Permits for 
Aboriginal sites: 

It has been agreed that any Cultural Sites discovered during road construction and harvesting will be reported to 
the Supervising Forester who may then consult with relevant external representatives.  Vehicles may continue to 
use roads unless otherwise advised.  Where practically possible, burning of scattered artefacts should be 
avoided.63 

 
This is in conflict with s86 of the National Parks and Wildlife Act 1974 (NSW).  Any act of knowingly 
impacting Aboriginal objects (as defined in the Act) would be in breach without an s90 Permit.64  This is a clear 
indictment of the entire Forests NSW process with regard to the protection of Aboriginal heritage within our 
region’s State forests. 
 
An archaeological survey of proposed logging compartments, in accordance with Cultural Heritage Guidelines 
Appendix of IFOA and NPWS Standards and Guidelines Kit 1995, should be undertaken.  This should be in 
consultation with the appropriate Local Aboriginal Land Councils and the Aboriginal community at large, 
which should be consulted where there are such important issues to be discussed where the destruction of that 
community’s cultural heritage is imminent. 
 
They don’t do archaeological surveys - why?  Because if you look you will find something.  They tell people 
where they can look and then call that ‘consultation’. 
 
Forests NSW do not allow the ‘survey team’ to survey undisturbed ground within the compartment, only along 
the existing disturbed roads around the compartment.  Poor surface visibility can seriously impeded the surface 
detection of Aboriginal Objects, at landform units considered to be archaeologically sensitive. 
As evidenced Forests NSW is now dictating the terms of any Aboriginal archaeological / cultural assessment at 
its logging compartments, therefore destruction of Aboriginal heritage in State Forests proceeds at the hands of 
the NSW State Government and its uncommercially driven arm, Forests NSW. 

                                                 
62 Agenda 21 also states at 23.2: Individuals, groups and organizations should have access to information relevant to environment and development 
held by national authorities, including information on products and activities that have or are likely to have a significant impact on the environment, 
and information on environmental protection measures, <http://www.un.org/esa/dsd/agenda21/index.shtml>; for an example of Forests NSW 
unwillingness to inform the public see Watt v Forests NSW [2007] NSWADT 197; the royalty rate is $6.90/tonne for pulp logs from the Sthn Region 
& $11.90/tonne for Eden. 
63 Maragle State Forest Compartment 114, Forests NSW Harvest Plan, Goldspink, (2010) p12. 
64 National Parks and Wildlife Act 1974 (NSW) s84 and s90.  
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3. Ensure legislation, policies, institutional framework, codes, standards and practices related to forest 
management require and provide incentives for ecologically sustainable management of the native forest 
estate;  
In contrast the FNPE Act and subordinate legislation provide incentives for unlawfulness without fear of 
capture.  When penalties are low, and the possibilities of being found out are light, people take risks.65  
Regulatory systems rely upon the enforcement of statutory requirements.  

When there is no enforcement contraventions go unpunished and the incentive for compliance is nil.66   
 
‘Sustainable use’ means the use of components of biological diversity in a way and at a rate that does not lead 
to the long-term decline of biological diversity, thereby maintaining its potential to meet the needs and 
aspirations of present and future generations.67  Despite the rhetoric on ‘sustainable forestry’ there is not one 
legislative instrument that has been effective in protecting forest species and habitats.  Forests NSW do not 
comply with the principles of ecologically sustainable development and the conservation of biodiversity.68 
 

4. Apply precautionary principles for prevention of environmental degradation;  
The Precautionary Principle is based on German and Swedish environmental laws and policies.  The 
relationship between economic development and environmental degradation was first placed on the 
international agenda in 1972, at the UN Conference on the Human Environment, held in Stockholm.  After the 
Conference, Governments set up the United Nations Environment Programme (UNEP), which today continues 
to act as a global catalyst for action to protect the environment.  
 
By 1983, when the UN set up the World Commission on Environment and Development, environmental 
degradation, which had been seen as a side effect of industrial wealth with only limited impact, was understood 
to be a matter of survival for developing nations.  Led by Gro Harlem Brundtland of Norway, the Commission 
put forward the concept of sustainable development as an alternative approach to one simply based on 
economic growth.  This gave rise to the Ministerial Declaration of the Second International Conference on the 
Protection of the North Sea 1987. 
 
After considering the 1987 Brundtland report, the UN General Assembly called for the UN Conference on 
Environment and Development (UNCED).  The primary goals of the Summit were to come to an understanding 
that would prevent the continued deterioration of the environment, and to lay a foundation for a global 
partnership between the developing and the more industrialized countries, based on mutual needs and common 
interests, that would ensure a healthy future for the planet. 
The Precautionary Principle is Principle 15;  

Where there are threats of serious or irreversible environmental damage full scientific certainty should not be used as a 
reason for postponing a measure to prevent degradation of the environment. 

 

As McClellan CJ stated:  
Thus, the inherent uncertainty or bias in the scientific method combined with (generally speaking) a perennial lack of 
resources and a consequential lack of data to assist scientists, leads inevitably to the conclusion that there is likely to 
be an incomplete understanding of the full extent of the environmental impacts of any particular act or activity 
proposed.  That prospect, supported by empirical observations gathered world-wide, led to the development of the 
precautionary principle as a commonsense approach to avoid or minimise serious or irreversible harm to the 
Environment.69 

 

                                                 
65 Dr Gerry Bates, Lecture on Fundamentals of Environmental Law, ANU, 16 July, 2009. 
66 Andrew Macintosh, ‘Why the Environment Protection and Biodiversity Conservation Act’s Referral, Assessment and Approval Process is Failing 
to Achieve its Environmental Objectives’ 21 EPLJ [2004] 288, p302.  
67 Convention on Biological Diversity (Rio de Janeiro, 5 June 1992), Entry into Force Generally and for Australia: 29 December 1993 Australian 
Treaty Series 1993 No. 32 
68 Convention on Biological Diversity,above n67. 
69 In BGP Properties Pty Limited v Lake Macquarie City Council [2004] NSWLEC 399 citing Trenorden J et al in Conservation Council of South 
Australia v Development Assessment Committee and Tuna Boat Owners Association (No 2)/ [1999] SAERDC 86. 
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The precautionary principle should have been triggered prior to the RFA process beginning in 1998. 
  
5. Apply best available knowledge and adaptive management processes;   
It is absurd to allege that these principles are at the helm of native forest management, given what is observed 
of day-to-day forestry operations.  One of the biggest myths is that Forests NSW replant after logging native 
forests.  This is very far from the truth.  Once logged and burned the forests may take decades to regenerate or 
they might not regrow at all, and at any rate replanting is not sufficient to offset the biodiversity losses created 
by clearing because of lags in species becoming established and differences in species composition.70  Forests 
are altered inexorably.  The public are subsidising the logging of native forests, which hold and remove vast 
amounts of carbon, so they can be woodchipped and sent to Japan.  This is certainly not sustainable.71  
 
The government has not ensured the adoption of Ecologically Sustainable Forest Management practices, 
environmental safeguards have not improved and DECCW has not ensured the maintenance of existing 
regulatory controls.72  
 

Sustainable at All? 
 

The ‘FRAMES’ industry modelling system used to derive volumes substantially over-estimated available 
timber volumes.  To achieve the unsustainable volumes sought for the first twenty years, the system has 
had to dramatically over-cut for twenty years and thus result in much decreased volumes available 
thereafter.  This is clearly reflected in the industry modelling, which shows a volume reduction of almost 
fifty percent after 2008.  For example, in the southern NSW Eden Region, in 2008, Forests NSW was 
over quota and have been over quota for each of the previous nine years. 
 
Notably, in 2003 the NSW Government re-issued timber supply contracts, without conducting the 
promised timber review, for a further twenty years (thus extending the contracts out to 2023).  Therefore, 
timber supplies have been committed outside the twenty year timeframe of the RFAs, without a wood 
supply review or any required RFA review.  These contracts have been extended well past the point at 
which timber supplies will fall in 2018. 
 

The erroneous audacity of the claim that the review of the FRAMES systems and processes ‘also meets 
legislated requirements as it applies to the Southern region’ is obvious.  One aspect is applicable: 

The robustness of wood supply estimates…are commonly evaluated by conducting large 
numbers of scenario analyses rather than by consideration of statistical measures.  This is especially 
important when the option of an early heavy cut is preferred to an even flow scenario, since a 
characteristic of wood supply modelling is the increase in the immediate short-term availability of timber 
due to an expectation of future growth.  This is known as the allowable cut effect.  In essence, the 
additional future volume as a direct result of growth allows for a higher level of cut in the short-term.  If 
the level of cut is set at a high level…in the short-term and growth is less than expected, 
then over-cutting will occur and the predicted long-term cut will not be sustainable.73 

 

It was made known by the NSW Auditor-General that:  
Forests NSW does not routinely compare harvesting results to it’s yield estimates… 

However the authors consider these reviews necessary to test the validity of Forests NSW estimates.74  No 
tangible efforts have been made to ensure sustainability or to produce any reporting showing that efforts are 
being made.  Forests NSW are operating in the gloom of uncertainty.  For the Upper and Lower North East 
                                                 
70 Forests NSW proposed to burn 23,263 hectares just in the Southern sub-region,  Forests NSW Southern Region Burning Proposals 2007. 
71 See ‘Representations on the Implementation of the RFA’s’ South East Forest Rescue 2009, available at  
< http://lisaandtony.com.au/SEFRsubmissions.htm>; see also State of the South East Native Forest Report 2010, South East Forest Rescue 2010, 
available at < http://lisaandtony.com.au/SEFRsubmissions.htm>. 
72 The Southern Region Forest Agreement 2002, Environmental Management Systems 2.1,  “The EMS shall be the mechanism by which Forests 
NSW will implement commitments and obligations under the NSW forest agreements and RFAs and effectively contribute to Australia’s 
international obligations under the Montreal process”  ESFM ‘initiatives’ are in s2.11. 
73 Forests NSW, ‘A Review of Wood Resources on the North Coast of New South Wales’ September (2004) p12. 
74 Performance Audit In Brief, NSW Auditor-Generals Report to Parliament, April 2009 p2. 
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region the Auditor-General stated: 
To meet wood supply commitments, the native forest managed by Forests NSW on the north coast is being cut faster 
than it is growing back.75 

 
The authors believe this to be true for the Southern region, if ever real data becomes available. 
The report mentioned for Southern was not completed by June 2009.  ‘It may not be ready until mid 2010’ and  
‘the report will be ready by June 2010’.  The report was still not available as of July 2010, and still not ready in 
time for the deadline of this review. 

It is my understanding that the review of the sustainable yield for the Southern Region was expected to be completed 
by June 2009 but is still being done.  Forests have indicated it will take time to check the review and are unlikely to 
publish the results and methods of calculating the sustainable yield (covered by Milestone 54 in the RFA review 
report) before mid-2010.76 

 

The new wood supply agreements have no review clause and the authors note the lack of information on what 
public consultation went into making this decision.  Full documentation regarding the 2005 wood supply 
agreements changes to volumes and commitment period should be made publicly available. 

In reply to the DECCW letter of 7 May 2010 we would again assert that Forests NSW are in breach of 
consistent overcut of committed yields. 
 

We determine that the information provided does not describe accurately the relationship to forest cut versus 
sustainable volume, due to the lack of independent sustainable yield review data.  Merely reporting on what 
extent wood supply commitment volumes are being met by providing excerpts of Forest Agreements, Regional 
Forest Agreements and the Integrated Forestry Operations Approvals does not address questions of logging 
over quota.   
 

If this information is the best on offer after ten years then we must assume that our assertions are correct.  
Relying on what is ‘generally referred to’ and one or two clauses without detailed analysis of the whole of 
legislation approach nor any real evidence of volume figures is piecemeal at best and completely incompetent 
at worst.  
 

 
HQL to Pulp ratio for South Coast RFA region 2003-08 from NSW Auditor-General. 

 
 
 
 
 
 

                                                 
75 Performance Audit ‘Sustaining Native Forest Operations,’ Auditor-General’s Report, 2009;  it was also stated “reviews of yield estimates for the 
southern region, due in 2004 for Eden and 2006 for Tumut and the south coast, have not been completed.”   
76 Michael Davies, Department of Environment and Climate Change, Environment Protection and Regulation Group, Crown Forestry Policy and 
Regulation Section (ex-Resource and Conservation Unit) 14/7/09. 
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In Depth Analysis of ESFM and Over-logging in the Southern Region 
 

Volumes are tied to the High Quality Log volumes, yet it is reported in Appendix 4 of the Draft Interim Report 
that in the Southern region the ratio started at 100:101 in 2002 and jumped to 100:240 in 2006.  Below are data 
sets on volume logged by Forests NSW from various sources.   

         
HQL to Pulp Ratio for the Southern and Eden Regions77  

Southern Eden 

Year HQL PULP % > HQL PULP %> 
2002/03 62 329 65 484     
2003/04 70 021 78 291 12 26 131 309 088 1 182 
2004/05 53 369 64 049 20 22 434 277 952 1 239 
2005/06 60 673 109 447 80 23 936 294 519 1 230 
2006/07 62 272 150 700 140 19 417 314 400 1 619 
2007/08 70 124 135 231 93 24 871 315 839 1 270 
2008/09 62 276 113 404     

 
Below are figures Forests NSW provided to the Auditor General: 
����

 2003/04 2004/05 2005/06 2006/07 2007/08 
South Coast      
HQL 43 571 34 927 42 699 43 314 46 563 
Pulp 59 055 45 894 91 583 124 992 105 172 
Tumut      
HQL 26 450 18 442 17 974 18 958 23 561 
Pulp 19 236 18 155 17 864 25 708 30 059 
Eden      
HQL 26 131 22 434 23 936 19 417 24 871 
Pulp 309 088 277 952 294 519 314 400 315 839 
 
This is based on data provided by Forests NSW who have proved to be erroneous in the past.  From our data we 
know these figures to be much higher.  Also note that South Coast and Tumut are now the one area called 
Southern. 
 

These are the figures provided by Forests NSW  to Terrence Digwood (FOI Request):   
 

Eden Southern 
 HQL PULP Area (ha.) HQL PULP Area (ha.) 
1998/99 36 237 317 508 3 238 43 253 59 303  
1999/2000 27 770 352 282 3 170 39 165 51 536  
2000/01 31 656 337 434 4 254 34 618 69 030  
2001/02 26 846 278 379 3 339 34 056 42 735 3 794 
2002/03 25 558 313 896 3 546 54 581 52 224 3 710 
2003/04 29 726 320 581 4 160 52 094 60 210 4 363 
2004/05 28 286 297 080 3 580 43 568 64 050 3 361 
2005/06 27 922 307 669 4 786 51 416 91 854 5 095 
2006/07 22 839 342 914 5 043 49 995 107 367 7 618 

 

 
These are the Volume figures in the Southern and Eden Region according to the Draft RFA Implementation 

                                                 
77 NB: 2008 and 2009 figures are different from the  ‘Report to conform to IFOA Condition 31 Annual Report on Logging Operations  by financial 
Year 2007-08’; we have used the IFOA Condition 31 report for 2008-09 figures. 
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Report.78                                     
 

Eden Southern 

Year HQL  PULP HQL  PULP 
1999 23 735 352 282   
2000 27 056 337 434   
2001 25 329 279 854   
2002 21 901 313 870 62 329 65 484 
2003 26 131 309 088 70 021 78 291 
2004 22 434 277 952 53 128 64 049 
2005 23 936 294 119 60 673 109 447 
06/07 19 417 314 400 62 272 150 700 

 

The IFOA Annual Implementation Reports figures are:79 
 

Eden Southern 
 HQL  PULP HQL  PULP 
2001/02 25 329 279 854   

2002/03 24069 or 29 091 313 870 62 329 65 484 

2003/04 26 131 309 088 70 021 78 291 

2004/05 22 434 277 952 53 414 64 049 

2005/06 23 936 294 119 60 673 96 087 

2006/07 20 408 324 960 57 982 115 808 
 

Pulp is defined as being subservient to logging of High Quality Logs.  This is the intent of RFA clause 83 as the 
volumes referred in RFA cls 80, 81 and 82 are to be as a by-product of harvesting for the volumes specified in 
RFA cl 76.  These volumes also include the volumes obtained from thinnings and timber products, which are 
related to the committed volumes and also to sustainable yield.  As we can see by all the figures and amounts 
shown, pulp can in no way be interpreted to be subservient in either region.    
 

It seems the actual volume of pulp removed in the Southern region for the period 2002 to 2007 is equal to 
twelve percent above the allowable cut.80  This is above the five percent allowed in IFOA clause 5(a).  In 
essence Forests NSW must stay within the five percent range.  
     

There is some concern with the differing volumes between the reports and the Digwood FOI figures.  The 
difference is too great to be attributed to the averaging of the years.  We would suggest that differing reporting 
methods and figures are provided to obscure actual volume figures of RFA regions.   
 

Incorrect figures aside, it can also be seen that in all the years the volume of  pulp is inconsistent with the 
volume for HQL. 
 

The Integrated Forestry Operations Approvals state that sole purpose pulp operations are disallowed however 
Forests NSW have a myriad of ways around this.  The the main one is to call the operations ‘thinning 
operations’ or ‘Australian Group Selection’ or ‘Modified Shelter Wood’.  As most logging now is done by 
mechanical harvesters this renders most logs unfit for being a sawlog and creates pulp.81  We would have to 
strongly disagree that compartments in the Southern and Eden regions are chosen ‘for the volume of  high 

                                                 
78 ‘A Draft Report on Progress with Implementation of the New South Wales Regional Forest Agreements (2009)’ pp 121 and 122; the Pulp figures 
for Southern are at Appendix 4, p227. 
79 2006 IFOA Implementation Report for 2001/02; 2007 IFOA IR for 2002/03; 2008 IFOA IR for 2003/04. 
80 ‘A Draft Report on Progress with Implementation of the New South Wales Regional Forest Agreements (2009)’, Resource and Conservation Unit, 
NSW Department of Environment and Climate Change NSW, Appendix 4, p227. 
81 Connell  M J, ‘Log Presentation: Log Damage Arising From Mechanical Harvesting or Processing’ Prepared for the Forest & Wood Products 
Research and Development Corporation, Project no: PN02.1309, CSIRO Forestry, 2003. 
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quality sawlogs they can deliver’.  On ground evidence suggests compartments are logged to meet the wood 
supply agreements for pulp with South East Fibre Exports. 
 

Consistency 
Volumes of HQL over the past five years from South Coast sub region have been lower than the committed 
volume of 48 500m3, ranging from 2 000m3 to 11 000m3 under.  In 2006-07 HQLs volumes were 43 314m3.  
Pulp volumes should also have stayed relatively constant or been ‘consistent’ at around the 2002/03 and 
2003/04 volumes of approximately, yet the figure was 150 700t. 

 

Continuing supply of high quality small (HQS) logs and provision of residue timber for charcoal 
and pulpwood consistent with the HQL log volumes in the Region will also occur.82 

And: 
The harvest intensity will be determined by the 48 500 m3 HQL commitment and not commitments for 
residue timber.83 

 

Forests NSW and DECCW state pulp is subservient to HQL yet, as we can see by the figures, Forests NSW 
have departed from the legislation, evidenced by the dramatic increase in pulp volume logged.  Therefore pulp 
figures are definitely not consistent with the HQL figures. 
 
Maximum allowed 
The Southern Regional ESFM plan discusses FRAMES and the average sustainable annual volume of    
42 070m3. 

The average annual supply for high quality logs is reduced to 42 070 cubic metres to ensure ecological    
sustainability of harvesting operations.84  

  
Yet the committed volume is 48 500m3: 

The Regional Forest Agreement for Southern NSW provides for term and wood supply agreement commitments of 
high quality large logs to industry on an annual basis totalling 48 500 cubic metres in South Coast Sub-region.85  

At cl 5(2)(a)(iv) it states: 
(iv) no more than 921,500m3 (that is, 48,500m3 x 19) over the duration of this approval;  

In other words the volume of HQL is a maximum committed volume of 48 500m3 per year but the maximum 
sustainable volume is 42 070m3per year.  
 

For pulp the volume specified in RFA clause 80 is the maximum volume allowed.  
The Parties note that for the South Coast Sub Region, arrangements for pulp grade timber/pulpwood include an 
amount of 97 000 tonnes per annum, being a quantity which reflects the maximum supply levels contracted at 
the date of this Agreement. 

 

If there is no maximum figure markets can keep demanding more ad-infinitum, this is impossible when 
constrained by sustainable yield.  The only way volumes can be increased is by logging more area, or by 
logging more intensively.  Both of these outcomes will have an effect on sustainable yield. 
 

Committed volume 
Sustainable volume of various timber products that can be logged in one year is a complex matter.  In solving 
this reference must be made to RFA clause 2, which defines sustainable yield as: 

the long term estimated wood yield from forests that can be maintained from a given region in perpetuity under 
a given management strategy and suite of sustainable use objectives.86 

 

It is this term that is common to the documents and the intent which they were written, for not only Southern 
but all regions.  It is the basis for the volumes specified in RFA clause 76, 80 and the Forest Agreement (FA) 

                                                 
82 The Southern Region Forest Agreement 2002 (NSW), p25. 
83 The Southern Region Forest Agreement 2002 (NSW), p27. 
84 ESFM Southern Region (2005) p36. 
85 ESFM Southern Region (2005). 
86 The Regional Forest Agreement  for Southern New South Wales Between The Commonwealth of Australia and the State of New South 
Wales, April 2001. 
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3.1.  Another term that is important is ‘committed volume’.  
 
The Forest Agreement states at 3.1: 

A sustainable timber supply arrangement is to be implemented for native forests where the annual committed high 
quality large (HQL) log volumes are a minimum of 48 500 m3. 87  

 
In both the FA and IFOA reports the definition is:  

Committed volume – the volume of timber that may be harvested under the terms of the Forest Agreements and 
IFOA’s.  

 

Timber volumes provided for in RFA clause 76, according to RFA clause 85 is: 
to be on a non-declining even-flow Sustainable Yield basis for the period modelled by FRAMES (being 180 years). 

 

The intent of committed volumes is reinforced by RFA clause 75 which states the committed volumes are for: 
     the quantities of timber, Woodchips or Unprocessed Wood products sourced from the Southern region in      

accordance with this Agreement.   
 

If the FRAMES sustainable volume of HQL is 42 070m3 per year then over the 180 years the total amount is 7 
572 600m3.  If the committed volume is 48 500m3 per year then the total amount would be 8 730 000m3.  The 
difference in volume between these was to be made up for by commitments made by Forests NSW to purchase 
private land to meet the difference.  As far as we are aware this has not happened.  
 

If the maximum volume for pulp is 97 000t per year and Forests NSW have logged 102 372t on average for the 
past seven years then we can see that Forests NSW are logging over quota. 
 

While RFA clause 82 states that supply of other forest products will be ‘in accordance with current and future 
market demands’, this must be taken in context with sustainable yield.  As we can see committed volume is 
already above sustainable yield thus there can be no increased volumes on the basis of market demand without 
throwing sustainable yield out the window. 

 
The pulp volume in RFA clause 80 is a maximum volume until there has been a recalculation of sustainable 
yield showing that this can be increased.  The volumes for the various timber products in the RFA and FA are 
the only volumes allowed unless the agreements are amended.  There has been no recalculation of sustainable 
yield nor have the agreements been amended.  As these have not occurred there must therefore be a breach of 
the RFA and FA by Forests NSW.   
 

The IFOA also contains maximum timber volumes allowed to be harvested annually.88  
 

 
 

 
                                                 
87 The Southern Region Forest Agreement 2002. 
88 David Nicholson Letter HOF2042 signed Lisa Corbyn, Director Waters and Catchments Policy, 19 April 2002. 
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In Depth Analysis of ESFM and Over-logging in the Eden Region 

 

The annual yields of timber currently supplied from the Eden region are not sustainable because: 
 

·  The use of clear-fell logging which converts multi-aged forests into regrowth precludes the maintenance 
of forest values in perpetuity and breaches criteria for ecological sustainability. 

·  The ‘sustained yield’ volumes included in the Integrated Forestry Operations Approval were not based 
on a legitimate run from the FRAMES software, but were merely derived by applying an inflated mean 
volume per hectare figure.   

·  Data shows that the estimation process that FRAMES was based on – predicting alternate coupe 
volumes from logged coupes – is unreliable, but estimates have not been updated to account for this 
fact. 

·  The committed annual yield volumes have been consistently overcut by Forests NSW in breach of the 
FA and RFA. 

 

The timber volume of 23,000m3 that is common to all Eden agreements is not a minimum volume but a 
maximum volume.  This volume can only be increased by a recalculation of sustainable yield using enhanced 
FRAMES.  
 

The timber volume allocated in the NSW FA/RFA for the Eden region is not derived from a legitimate 
FRAMES run and is not a sustainable yield volume.  The allocated volume is approximately 2,350m3 above 
sustainable yield which over the past ten years has seen more than one years worth of future timber volume 
already harvested.  When combined with the actual over cutting of timber volume above that allocated, the 
future timber supply has been severely compromised. 
 

This situation should have been rectified years ago when the review of sustainable yield was due to be 
conducted and if DECCW enforced compliance with the allocated timber volumes being harvested by Forests 
NSW.  It is indicative of the failure of the NSW FA and RFA process and outcomes to deliver truly sustainable 
forest management. 
 

Forests NSW is claiming that timber supply is tight and that they have long term timber contracts to fulfil as to 
the reasons why they have to log the Koala habitat of Mumbulla State Forest.  The real reasons are that the long 
term contracts are based on unsustainable yields and that Forests NSW have mismanaged the forest by over 
cutting. 
 

Even if Forests NSW log the contentious areas it will not solve the long term problems that have already been 
caused.  Therefore the NSW Government needs to cease all operations in the Eden region due to the 
unsustainability of these forestry operations.  Industry buyouts and a move to the plantation estate are required 
immediately to protect the remaining multi-aged forests.  

 

The concept and principles of Ecologically Sustainable Forest Management (ESFM) have been adopted by the 
Commonwealth and State Governments as an essential element of forest policy in Australia.  These concepts 
and principles have been developed and refined over time as new information has been obtained and 
international treaties or protocols adopted. 
 

The New South Wales Forest Agreement for the Eden Region 1999, (NSW FA), has the following definition 
for ESFM. 
 

“ecologically sustainable forest management (ESFM) is managing forests so that they are sustained in 
perpetuity for the benefit of society by ensuring that the values of forests are not lost or degraded for current 
and future generations.  ESFM applies to all forest tenures.” 
 

The Regional Forest Agreement for the Eden Region 1999, (RFA), has a definition for sustainable yield which 
ties in with the definition of ESFM. 



South East Forest Rescue Representations on Integrated Forestry Operations Approvals and Forest Agreements 2010 

Page  21  
 

 

“Sustainable Yield means the long term estimated wood yield from forests that can be maintained from a given 
region in perpetuity under a given management strategy and suite of sustainable use objectives;” 
 

Sustainable yield plays a major role in the credibility and integrity of ESFM and without this core component 
any claims that forestry operations are in accordance with ESFM are false and misleading.  
 

This report will show that the concept of ESFM and especially sustainable yield have been abused during the 
Comprehensive Regional Assessment (CRA) process by the granting of unsustainable timber volumes and the 
subsequent over cutting for many years above these timber volumes by Forests NSW.   
 

It is for this reason that Forests NSW are claiming that timber supply is tight and that they only have “2 to 3 
years timber supply from the multi-aged forests” (Mr Ian Barnes, Regional Manager pers. com.).  This situation 
is of Forests NSW own making with DECCW and the government sharing culpability for failing to monitor the 
sustainability of timber volumes. 

 
Legislation and Agreements in Relation to ESFM 

 

National Forest Policy Statement 1992 (NFPS) 
 

The NFPS outlined objectives and policies for the future of Australia’s forests.  ESFM has been incorporated in 
this statement in the vision, national goal and specific objectives and policies chapters. 
 

The vision statement starts with “The Governments share a vision of ecologically sustainable management of 
Australia’s forests.  This vision has a number of important characteristics… Forests and their resources are 
used in an efficient, environmentally sensitive and sustainable manner.”, NFPS p3. 
 

In the National Goals chapter it says “The goal is for Australia to develop internationally competitive and 
ecologically sustainable wood production and wood products industries.”, NFPS p5. 
 

The Objectives and Policies chapter, section 4.1 Conservation-ESFM and codes of practice says “ ESFM will 
be given effect through the continued development of integrated planning processes, through the codes of 
practice and environmental prescriptions and through management plans that, among other things, incorporate 
sustainable yield harvesting practices.”, NFPS p12. 
 

Section 4.3 Intergovernmental arrangements- Comprehensive regional assessments also states “...In this 
respect, the guidelines will cover, for example, management for sustainable yield…”, NFPS p25. 
 
Forestry and National Parks Estate Act 1998  
 

The FNPE Act enables the making of NSW FAs.  Clause 15 requires a regional forest assessment to be carried 
out prior to making a FA, and part of the assessment is to include ESFM.  Clause 16(2) states that a “forest 
agreement must contain; 

provisions that promote ESFM 
provisions with respect to sustainable wood supply from forestry operations covered by the agreement.” 

 

The inclusion of ESFM principles and especially sustainable timber supply in the FNPE Act is important as this 
act forms the legislative basis for the NSW Forest Agreements and IFOAs to be made and these in turn enable 
RFAs to be made, all of which have driven forest management for the last 10 years.  It should also be noted that 
this act takes away the rights of 3rd parties to take legal action against Forests NSW for breaches of this act, 
NSW FAs, RFAs and IFOAs. 
 
NSW Forest Agreement for the Eden Region 1999  
 

Following on from the CRA for the Eden region a NSW Forest Agreement came into effect in March 1999.  
The agreement sets out the principles and strategic framework for the cooperative management of all forests by 
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the government and its agencies. 
Section 2 is titled Promoting ESFM in the Eden region.  Section 2.2.1 requires the preparation of regional 
ESFM Plans, and that these plans must have the status of management plans under the Forestry Act 1916. 
 

Section 2.10.1 acknowledges that “ESFM is the guiding philosophy for forest management”.  Criteria and 
indicators for ESFM have been developed to evaluate and review the sustainability of forest management 
practices.  Section 2.10.2 lists the ESFM indicators adopted for the Eden region.  Under the criteria The 
Productive Capacity and Sustainability of Forest Ecosystems, indicator 2.1b requires reporting on the “annual 
removal of timber and non- timber products from forest ecosystems compared with those estimated to be 
ecologically sustainable by tenure” 
 

Section 3 sets the framework for sustainable timber supply for the region.  Section 3.1, Sustainability strategy 
for timber supplies, sets the High Quality Large Sawlog (HQL) timber volume at 23,000m3 from the Eden 
region, 1,000m3 from Ingebirah and 1,000m3 for the first 5 years from the South Coast region.  “Any increases 
to these volumes must be sustainable and consistent with modeling using the Forest Resource And Management 
Evaluation System (FRAMES).” 
 

Section 3.5 Timber Resource Assessment requires the refinement of resource availability.  This is to be 
achieved through improvements to FRAMES and resource inventory measurement.  Comparison of actual 
volumes to predicted volumes are to be made.  These results must then be used to “review the performance in 
achieving the implementation of sustainable yield of timber products.” 
 

The NSW FAs require annual reports on the progress of ESFM in the region and 5 year reviews are to be 
undertaken.  The annual reports are only available to 06-07 with most of these reports only produced in the last 
6 months and the 5 year review has only just started when the second 5 year review is due.  Further to 
amalgamate the 5 year review with the ten year review is indicative of the state of disregard to legislated 
requirements.  
 
Regional Forest Agreement for the Eden Region 1999  
 

The RFA is an agreement between the State and Commonwealth Governments to facilitate forestry operations. 
In the agreement the Commonwealth acknowledges that the State Government has undertaken a 
Comprehensive Regional Assessment and created a Comprehensive Adequate and Representative reserve 
system.  In return the Commonwealth exempts RFA regions from the EPBC Act and export control regulations. 
 
Developing and implementing ESFM in the Eden region is a fundamental aspect to the RFA and many clauses 
deal with this issue. 
 

Clause 46(c) requires NSW to publish a Regional ESFM Plan under the Forestry Act 1916 and 46(f) requires a 
review of sustainable yield consistent with attachment 11 of the RFA and FRAMES. 
 

While clause 72 notes the NSW FA for Eden “establishes the sustainability strategy for timber supplies”, 
clause 73 confirms the timber volumes contained in the NSW FA.  Clause 76 requires NSW to review timber 
volumes using processes described in clause 46(f), and only additional sustainable timber volumes are to be 
made available. 
 

Clause 95.6 requires NSW in accordance with clause 46(f) to review sustainable yield consistent with 
attachment 11 and FRAMES in time for the first 5 year review.  It should be noted that a failure to comply with 
clause 46(f) and review sustainable yield by the first 5 year review is a trigger for termination of the RFA (cl 
99(iv)). 
 

Attachment 11 Sustainable yield systems and processes sets out the requirements for reviewing sustainable 
yield calculations.  Point 4 requires any changes to the volumes in clause 73 to be based on sustainable yield 
and consistent with FRAMES. 
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Integrated Forestry Operations Approvals  
 

The IFOA brings all the environmental assessment, planning, and regulatory regimes that apply to forestry 
operations together into one document.  There is a general requirements section, called the non-licence 
conditions, an Environmental Protection Licence (EPL), Threatened Species Licence (TSL) and a Fisheries 
Licence (FL). 
 

It is Cl 5(2)a and Cl 5(3) of the non-licence conditions that define the volume of HQL that can be harvested 
each year.     
 

5. Description of forestry operations to which this approval applies 
(2) This approval applies to logging operations, being the cutting and removal of timber for the purposes of 
producing any of the following: 
(a) High Quality Logs (including an amount of up to 23,000m3 per year, being a quantity which reflects 
contractual commitments existing at the date of this approval); 
 

5(3) To avoid doubt, the quantities of timber products specified in paragraphs (a) and (b) of subclause (2) do 
not impose any limitation on the quantities of those products that may be harvested under this approval.  The 
quantities referred to simply reflect contractual commitments existing at the date of this approval. 
 

It is clearly impossible to have a sustainable yield that is based on contractual commitments alone. 
 

ESFM plan for Eden region 
 

Part 7 of the ESFM plan pertains to sustainable timber supply.  The following is the policy statement for this 
part; 
 

“Forests NSW will optimize the supply of timber products within ecological constraints and within a long term 
framework as specified in the Regional Forest Agreement for Eden NSW.” 
  

The background section starts with “The NFPS identifies ecologically sustainable wood production….. as one 
of the broad national goals for native forests.”  It then goes into a description of FRAMES.  This is trying to 
infer that the figures used in the plan have some validity as sustainable yield from FRAMES.  It will be shown 
later that the timber yield in the ESFM plan is not a FRAMES volume. 
 

In the section ‘Ecological Sustainability of Wood Supply’ it states: “Ecological sustainability is assured by 
incorporating an ecological framework in the modeling process and applying the Integrated Forestry 
Operations Approval for Eden Region (IFOA) and licence conditions during operations. 
The ecological framework is comprised of… 

Periodic review of wood availability and supply commitments based on monitoring of areas and volumes 
harvested and improvement of the FRAMES models” 

 

Page 4 of the ESFM plan is a table titled Developing Ecological Sustainability in Wood Supply in Eden Region. 
This has the gross area of native forest at 156,963ha, a net area of 137,510ha and a Net Harvest Area (NHA) of 
124,071ha for an annual volume of 23,000m3.  The net area excludes Forest Management Zones (FMZ) 1, 2 
and 3a.  The NHA excludes FMZ’s and all other mappable features.  
 
Analysis of Sustainability of Eden Timber Yields 
FRAMES was designed during the CRA process as a tool to determine the ecologically sustainable timber yield 
for forest regions under various management systems and NHA’s.  The Eden FRAMES Report 12/5/98 formed 
the basis for the timber volumes adopted in the NSW FA and RFA for Eden. 
 

Whilst there are many concerns with aspects of FRAMES methodologies, assumptions and error limitations, 
the estimates produced by FRAMES are all there is to calculate sustainable yield and FRAMES should be 
regularly reviewed, updated and adhered to.  Any changes in sustainable yield need to be validated by 
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FRAMES as required by the NSW FA and RFA. 
However, the yields of timber currently supplied from the Eden region are not sustainable because: 
 

·  The use of clear-fell logging which converts multi-aged forests into regrowth precludes the maintenance 
of forest values in perpetuity and breaches criteria for ecological sustainability. 

·  The ‘sustained yield’ volumes included in the IFOA were not based on a legitimate run from the 
FRAMES software, but were merely derived by applying an inflated mean volume per hectare figure.   

·  Data shows that the estimation process that FRAMES was based on – predicting alternate coupe 
volumes from logged coupes – has become increasingly unreliable, but it has not been updated to 
account for this fact. 

·  The specified annual ‘sustained yield’ volumes have been consistently overcut by Forests NSW in 
breach of the FA and RFA. 

 

Each of these four factors is addressed in detail below. 
 
Conversion of multi-aged forests to regrowth 
 

In the period 1997-2019 the majority of the timber volumes will come from the multi-aged forests of the region 
with the transition from 2016 onwards to full regrowth.  Multi-aged forests are clear-felled in the Eden region 
in 10-100 hectare coupes, in a practice which Forests NSW refers to as ‘Modified shelterwood harvest system’. 
The Resource Assessment Commission in 1992 stated that even though some silviculture systems (including 
Modified shelterwood harvesting system) retain habitat and seed trees these systems are still classified as clear-
fell logging.  This conversion of multi-aged forests into regrowth forests is against the principles of ESFM and 
sustainable yield.  The Eden region is the only region in NSW that the multi-aged forest is to be converted to a 
regrowth forest.  It is questionable how this management strategy is to maintain all forest values in perpetuity.  
 

One very important forest value is the ability of the forest to sustain biodiversity.  The loss of hollow bearing 
trees has been listed as a Key Threatening Process (KTP) in New South Wales.  The conversion of multi-aged 
forests into regrowth results in a massive reduction of hollow bearing trees from approximately 13+ per hectare 
to 2-6 per hectare.  This will have a severe impact on hollow dependent fauna into the future.  
 
Sustained yield volumes not based on legitimate FRAMES run 
 

The analysis conducted below shows that the timber volumes in the NSW FA/RFA are not based on a 
legitimate FRAMES run and are higher than the sustainable yield.  This analysis has at its base a comparison of 
the differing areas and timber volumes that have been used for different yield estimates. 
 

This analysis compares the estimates of sustained yield from three different reserve scenarios that were 
considered during the development of the forest agreement. 
 
The three scenarios are: 
 

·  The base case – sustained yield over the full area of State Forest without any new reserves 

·  The NSW department position – sustained yield available if recommended reserves are created 

·  The actual reserve outcome – sustained yield available given the final reserve outcome and off-

reserve constraints that were implemented. 
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Table 1: Scenario area and sustainable yield 

Scenario Net area 
(ha) * 

Sustained 
Yield (m3) 

Source of    
yield estimate 

Notes 

Base Case 175,401 28,300 FRAMES run Reference Point 1  
Information from Towards 
an Eden RFA 1998 

Departmental 
Position 

149,813 22,500 FRAMES run Scenario B Information 
from Towards an Eden 
RFA 1998 

Actual Reserve 
Outcome 

137,510 23,000 Unknown Regional Forest 
Agreement outcome 
Information from the 
ESFM Plan for the Eden 
region 

 
*The net area only excludes FMZ areas and is not the NHA which further excludes other mappable features. 
 

This comparison shows that even though the Actual Reserve Outcome resulted in 12,303 ha less available for 
logging than that recommended by the Government departments, the estimated timber yield was 500m3 more.  
This timber yield is the volume that has been committed for supply through the Forest Agreements and other 
regulatory instruments. 
 

The Actual Reserve Outcome estimate appears to be based on application of the average volume per hectare 
from the Base Case, and not from a legitimate FRAMES run.  The NHA for the base Case and RFA were used 
to calculate the yield.  This can be seen in the table below: 
 

  Table 2: Volume per hectare comparison 
 Volume per hectare (m3/ha) 

Base Case 0.18539 
Reserve Outcome 0.18537 

 
 
 

Table 3: From FRAMES report, base case – RFA relationship 
 
 

Gross 
Area ha 

Net Harvest 
Area ha* 

Volume 
M3 

Yield 
m3/ha 

FRAMES 198,315 152,651 28,300 .18539 
RFA 156,963 124,071 23,000 .18537 

  81.27% 81.27%  
 

* These figures are the NHA FMZ and all mappable exclusions have been accounted for.   

 
It is too coincidental for the volumes per hectare to match exactly in this manner.  This leads to the conclusion 
that the current yields were derived by applying the base case volumes per hectare to the area available after the 
reserves were implemented. 
 
However, this is likely to lead to a major overestimate of sustained yield, because large areas of high yielding 
forest were reserved which means that the average yield per hectare can be expected to decline substantially. 
 

Compounding the difference between the RFA and scenario B net areas is the large amount of area allocated to 
FMZ 3b Special Prescription Zones in the RFA outcome.  These areas generally modify the logging practices to 
50% canopy reduction instead of the usual 70-90%.  The effect of this volume reduction has not been estimated 
in this analysis.   
 

A more accurate sustainable yield figure for the reserve outcome could be obtained from using the volumes per 



South East Forest Rescue Representations on Integrated Forestry Operations Approvals and Forest Agreements 2010 

Page  26  
 

hectare from the Departmental Position scenario.  This holds because the Departmental Position and the Actual 
Reserve Outcome were much closer in configuration and area than the base case was to either.   
 

The volume per hectare for the Department Position is 0.15018m3/ha.  Applying this to the Actual Reserve 
Outcome position of 137,510ha results in an estimate sustained yield of 20,651m3. 
 

This shows that the RFA timber allocation of 23,000m3 is completely unsustainable by approximately 2,350m3 
per annum.  As this situation has been in effect for 10 years approximately 23,500m3 has been extracted from 
the region which is more than 1 year of supply at the sustainable yield of 20,650m3.  These figures are 
extremely conservative as they do not take into account the volume reduction from increased FMZ 3b areas.  
 
Unreliable FRAMES estimation without proper review 
 

FRAMES timber volumes have reported confidence limits of +-30%.  However, there is evidence to suggest 
that the differences between estimated yields and actual yields are in fact far greater than this.   
 

FRAMES relies on actual timber volumes logged in cut coups to estimate likely timber yields in uncut coups.  
However, the Eden FRAMES report 1998 noted that post 1994 the yield relationship between cut and uncut 
coups starts to break down with a subsequent decline in actual volume/ha compared to the estimated volume.  
The FRAMES report recommended investigation into the declining yields since 1994 as this could have 
important ramifications to sustainable yield calculations.  However, there has been no investigation nor any 
change in sustained yield estimations in response to this information. 
 

Possible causes for the decline in yield could be increased tree mortality due to Drought Associated Dieback 
(DAD), climate change or Bell Minor Associated Dieback (BMAD).  Even if BMAD or DAD are not the 
reason for the past decline they will become a concern for future timber volumes as the area of forest affected is 
increasing. The impact of climate change on future timber yields was not accounted for in the CRA process. 
 

The NSW FA and the RFA require sustainable yield to be reviewed by the first five year review and for an 
independent review by the second five year review.  It has been ten years since the signing of these agreements 
and there has still been no review of the sustained yield estimates from FRAMES.  This is increasingly urgent, 
as Forests NSW is planning to complete the conversion of multi-age forests to regrowth within the next five 
years. 

 
Consistent Overcut of Committed Yields 

 

SEFR sent a report to DECCW on 8/9/08 regarding the over cutting of committed timber yields by Forests 
NSW being in breach of the NSW FA, RFA and IFOA.  The information detailed in the legislation section of 
this report and in the breach report establishes the principals of ESFM and especially sustainable timber yield. 
SEFR stands by its opinion that Forests NSW is in breach of the NSW FA, RFA, ESFM plan and the Forestry 
Act 1916 by the over cutting of sustainable timber yield. 
 

While the RFA/FA state “a minimum of 23,00m3 from the Eden Region” this has to be taken in the context of 
ESFM and sustainable yield.  In both the RFA/FA it also states any increase to these volumes has to be 
sustainable and consistent with FRAMES.  There has been no recalculation of sustainable yield to date for the 
Eden Region, and so although it says minimum the 23,000m3 is also a maximum.  The whole concept of 
sustainable yield is the maximum volume that can be harvested each year in perpetuity; any other interpretation 
is completely untenable in the context of ESFM and sustainable yield.  
 

DECCW’s interpretation of clause 5(3) of the Eden IFOA as to why Forests NSW are not in breach of over 
cutting is shallow reasoning, against one of the core concepts of ESFM, against all other Acts and Agreements 
and is also totally wrong. 
 

While clause 5(3) does seem to negate any limitations on timber volumes there are other clauses in the IFOA 
which also need to be taken into account and this is what is meant by shallow reasoning on behalf of DECCW. 
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Eden IFOA 
PART 2 – Provisions applying to forestry operations generally 
7. Ecologically sustainable forest management 
(1) In carrying out, or authorising the carrying out of, forestry operations SForests NSW must give effect to 
the principles of ecologically sustainable forest management as set out in Chapter 3 of the document entitled, 
“ESFM Group Technical Framework” (Ecologically Sustainable Forest Management Group, New South 
Wales and Commonwealth Governments, July 1999). 

 

This clause states that Forests NSW must give effect to the principles of ESFM.  These principles are in 
attachment 14 of the RFA. 

 
ATTACHMENT 14 (clause 44) 

PRINCIPLES OF ECOLOGICALLY SUSTAINABLE FOREST MANAGEMENT (ESFM) 
Principle 1:  Maintain or increase the full suite of forest values for present and future generations across the 
NSW native forest estate 
Aims for values include 
B The productive capacity and sustainability of forest ecosystems 

Ensure the rate of removal of any forest products is consistent with ecologically sustainable levels. 
 
Again this reinforces the concept of sustainable yield which Forests NSW must give effect to.  Clause 7(2) 
requires Forests NSW to monitor the indicators for ESFM.  As stated earlier indicator 2.1b is to report on actual 
yield against sustainable yield.  Clause 7(3) states Forests NSW “must have regard to any data or information” 
from the monitoring of indicators.  This monitoring should have told Forests NSW and DECCW, as DECCW 
writes the annual ESFM reports, that over cutting of sustainable yield was occurring. 
 

PART 7 - Miscellaneous 
44. Most restrictive requirement to be complied with 
(1) If, in a particular set of circumstances: 
(a) more than one requirement applies to the carrying out of forestry operations, and 
(b) by complying with the most restrictive of those requirements, all of the requirements will be satisfied, then 
the most restrictive of the requirements is the one which must be complied with. 
(2) A requirement for the purposes of this clause is a requirement imposed by a term of this approval 
(including a term of a licence set out in this approval) or a document with which this approval requires 
compliance. 

 

This clause also needs to be taken into account.  As there are obviously differing requirements and 
inconsistency between the IFOA and other Acts and Agreements and also within the IFOA itself then clause 44 
must have effect and enforce compliance with the concept of sustainable yield. 
 

As shown earlier the FNPE Act 1998 requires provisions with respect to sustainable timber supply.  SEFR finds 
it hard to accept that Forests NSW are not in breach of the IFOA when they are in breach of the FNPE Act 
which enables the granting of IFOA’s. 
 

These clauses in the IFOA override 5(3) with respect to timber volumes and obviously were not taken into 
account when considering SEFR’s breach report. 
 

Since sending the breach report and waiting almost a year for a reply there has been an additional cl 24 annual 
volume report obtained by SEFR.  Updating the data in the breach report shows Forests NSW are still logging 
at an unsustainable level.  
 

Section 3.3 Timber Supply Arrangements states “Continuation of arrangements under existing agreements to 
allow for the carrying forward into subsequent years of volumes of under cut and over cut”.  This clause allows 
slight variations of over or undercut each year to give some flexibility due to operational constraints.  While 
there are no values for these arrangements for Eden all other IFOA regions have the same specified values and 
these are applied in this analysis.    
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The maximum overcut allowed each year is 25% of 23,00m3 (23,000 x 1.25=28 750m3).  Every 5 years the 
maximum overcut allowed is 5% of 5 x 23,000m3 (5 x 23,000= 115,000m3 x 1.05=120,750m3).  At the end of 
the RFA period of 20 years the allowable volume harvested is to be no more than 20 x 23,000m3= 460,000m3. 
 

Table 4: HQL harvested above allocated volumes 
IFOA 

cl24 Year            
volume Volume above 

FA/RFA  
5yr volume excess volume 

above 5yrs + 5% 
2000 25,378 2,378   
2001 23,726 726   
2002 25,154 2,154   
2003 26,806 3,806   
2004 26,513 3,513 127,577 6,827 
2005 23,126 126 125,325 4,575 
2006 24,708 1,708 126,307 5,557 
2007 25,261 2,261 126,414 5,664 
2008 24,311 1,311 123,919 3,169 
Total  17,983   

 

The year 2004 was the first 5 year period for which there is available data.  The 5 year volume column shows 
the total volume harvested in this period.  The excess volume above 5 years + 5% column shows the volume 
harvested in excess of that which is allowable. 
 

Forests NSW are still harvesting above the FA/RFA allocated volume of 23,000m3 and all 5 year periods are 
above the allowable volume plus 5%.  The total over cut of 17,983m3 is almost one year’s supply of the true 
sustainable yield of 20,650m3. 
 

Inconsistency between data sets 
 

There are three different data sets on timber volumes harvested in the Eden region that are in existence.  The 
first data set, the one that SEFR relies upon, are the annual volume reports required by clause 24 of the IFOA. 
These reports are to be on a calendar year basis.  SEFR has been obtaining these reports since 2001. 
 

The second data set is that contained in the annual reports on the NSW FA/IFOA which are also repeated in the 
Draft report on Progress with Implementation of the NSW RFA’s.  These cover the period 99/00 - 06/07 and 
are on a financial year basis. 
 

The last data set is from the Auditor Generals Report- Performance audit-sustaining native forest operations 
2009 appendix 1.  It reports on a financial year from 03/04 to 07/08. 
 

Table 5: HQL harvested 
Cl24 IFOA 

Yr  
 

vol 
FA/IFOA/

RFA  
 

vol 
Auditor 
General  

 
vol 

  1999/00 23,735   
  2000/01 27,056   

2001 23,726 2001/02 25,329   
2002 25,154 2002/03 21,901   
2003 26,806 2003/04 26,131 2003/04 26,131 
2004 26,513 2004/05 22,434 2004/05  22,434 
2005 23,126 2005/06 23,936 2005/06 23,936 
2006 24,708 2006/07 20,408 2006/07 19,417 
2007 25,261   2007/08 24,871 
2008 24,311     
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Analysis of data sets 
 

There is one obvious difference between the AG report and the FA/IFOA/RFA report for the year 06/07.  After 
comparing the cl 24 reports and the FA/IFOA/RFA reports it is impossible to reconcile the two, with cl 24 
reports showing greater timber volumes, to a significant amount in some years. 
 

Converting the FA/IFOA/RFA volumes to calendar years, for example (year ab + year bc)/2, and comparing the 
total volume harvested between 2001 and 2006 produces the following figures. 

 

Table 6: HQL harvested adjusted to calendar year 
 

Cl 24 IFOA 
Yr 

 
vol 

FA/IFOA/RFA 
year 

 
vol 

01 23,726 01 26,192 
02 25,154 02 23,614 
03 26,806 03 24,015 
04 26,513 04 24,282 
05 23,126 05 23,185 
06 24,708 06 22,172 

Total 150,292 Total 143,460 
 

The difference of 6,573m3 is too great for any slight discrepancies in the averaging method used.  Only in year 
2005 are the volumes in alignment.  The reasons for these differing data sets need to be resolved and the exact 
volumes harvested reported.   
 

Conclusion on Over-logging for the Eden Region 
 

It is clear the intent of all the various Acts and Agreements is the establishment of an ESFM framework as the 
core principal for the management of the forest estate of NSW.  It is also clear that sustainable timber yield is a 
cornerstone of ESFM.  Timber volumes that are unsustainable will have negative implications for not only the 
environmental values of forests but also for future socio-economic values.  
 

The timber volume of 23,000m3 is a maximum volume.  If this volume is taken as a minimum then there can be 
absolutely no claim that forestry operations are conducted in accordance with the principals of ESFM and 
sustainable yield. 
 

The timber volume allocated in the NSW FA/RFA for the Eden region is not derived from FRAMES and is not 
a sustainable yield volume.  The allocated volume is at least 2,350m3 above sustainable yield which over the 
past ten years has seen several years of future timber volume already harvested.  When combined with the 
actual over cutting of timber volume above that allocated in the NSW FA/RFA, the future timber supply has 
been severely compromised. 
 

This situation should have been rectified years ago when the review of sustainable yield was due to be 
conducted with an updated FRAMES, and if DECCW enforced compliance with the allocated timber volumes 
being harvested by Forests NSW.  It is indicative of the failure of the NSW FA and RFA process and outcomes 
to deliver truly sustainable forest management. 
 

 
Conclusion on Over-logging for Both Regions 
 

There is no justification for the sharp rise in pulp volumes over the past three years other than trees are being 
felled specifically for pulp, at a substantial loss to the taxpayer, to subsidise the profits of SEFE. 
 

An analysis of compartments logged in the past five years shows that the quality of forest has remained 
relatively constant and therefore volumes should also have stayed relatively constant.  The volume figures for 
pulp have risen dramatically, no matter which figures are used.  The only way for this to happen is by logging 
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more intensively, which will affect the remaining stand condition and ultimately sustainable yield.   
As stated above there has been no noticeable difference in forest quality and so the only explanation is that pulp 
operations are the driving force in the region, not HQL as is alleged.  At this rate of logging it brings the 
rotation time down to five to ten years, which is unsustainable.   
 

Further there is no available data of the mark up of retention trees, both habitat and recruitment trees, and many 
trees that may have been retained have now been logged.  Indeed currently there is no available data on past 
history of retention trees and their location thus previously retained trees are constantly available for logging.  
 

The RFA, FA and IFOA have not been amended over the years.  There has also been no recalculation of 
sustainable yield over this time.  Therefore Forests NSW are in breach of these agreements and are contrary to 
the principals of ESFM.   
The Regional Manager of Forests NSW has stated: 

“The remaining multi-age forests resource is coming to an end in the next two to three years.”  
Ian Barnes, The Eden Magnet Thursday, March 11, 2010. 

 

If the objects of the Forestry Commission are: 
(a) to conserve and utilise the timber on Crown-timber lands and land owned by the commission or 
otherwise under its control or management to the best advantage of the State, 
(b) to provide adequate supplies of timber from Crown timber lands and land owned by the commission 
or otherwise under its control or management for building, commercial, 
industrial, agricultural, mining and domestic purposes, 
(c) to preserve and improve, in accordance with good forestry practice, the soil resources and water 
catchment capabilities of Crown-timber lands and land owned by the commission or otherwise under its 
control or management89 

 
As evidenced the Commission has not only failed to meet its legislated requirements it has failed to meet the 
objects of the Commission and the Act. 
 
 
 

 
Obliterated EEC Montane Peatland Maragle State Forest - FNSW Cattle Grazing ‘Management’ 

 
                                                 
89 Forestry Act 1916 (NSW) s8(a)1. 
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Logging the National Reserve System 

 

Many articles have been written expounding the robustness of Australia’s National Reserve System (“NRS”) 
and while that might be true in respect to other reserves, few have commented on the erroneousness of allowing 
State forests to be included.  Erroneous because many State forest reserves have been, are or will be logged. 
Special Protection Zones are considered safe from logging, until they appear on the Forests NSW monthly Plan 
of Operations.  SPZs are allegedly protected and classified as such because they are considered to be critical 
habitat for threatened and endangered species, because of their water catchment capabilities and because they 
fulfill the CAR criteria for biodiversity.90 
 
Many parts of State forests in south eastern New South Wales, has been considered part of the NRS.  This NRS 
is taken to the international table by Australia to demonstrate Australia’s commitment to climate change action, 
biodiversity conservation and protection.  
 
How is this logging possible in a climate change context given what is current scientific knowledge on links 
between forest degradation and greenhouse gas emissions and given these reserves are used to meet Australia’s 
obligations internationally?  Perhaps this situation would not seem so incredible if the State agency undertaking 
the logging adhered to the many licencing and legislated requirements, and if the regulators enforced 
compliance, keeping reserves intact. 
 
Reserves and State Forest Land 
Most areas of State forest contain reserves, forest management zones (“FMZs”), that are part of the NRS.  
Areas allegedly protected in State forest have been sourced from Rare Ecosystem areas, Old Growth and 
Species Exclusion Zones.91 FMZs are divided up into eight categories.92 Special Protection Zones (“FMZ1”), 
Special Management Zones (“FMZ2”), Harvest Exclusion Zones (“FMZ3A”), and Special Prescription Zones 
(“FMZ3B”) being the main categories relevant to native forest logging.  These are formal and informal reserves 
that are allegedly not available for logging.  FMZ1 areas are stated as being equivalent to International Union 
of Conservation and Nature (“IUCN”) Protected Area categories I, II, III, IV and VI.  These have been declared 
under Section 21A of the Forestry Act, 1916 (NSW).  FMZ2 and 3A are classified as above.  3B areas are 
stated as being equivalent to IUCN category IV.93 
 
Objectives of category IV is stated as being to maintain, conserve and restore species and habitats: 

Category IV protected areas aim to protect particular species or habitats and management reflects this priority. 
Many category IV protected areas will need regular, active interventions to address the requirements of 
particular species or to maintain habitats.94 

 

                                                 
90 Comprehensiveness: which refers to the extent to which a reserve system contains samples of the major forest ecosystem types in a region, 
Adequacy: entails a suite of considerations that enable an evaluation of the extent to which the long term ecological viability of conservation 
values is ensured, Representativeness: assesses the extent to which the variation and diversity within each major forest ecosystem is 
protected, in Mackey B, ‘Regional Forest Agreements - Business as Usual in the Southern Region’ (1999) 43 National Parks Journal 6. 
91 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Eden Region 1999 cl 19(1)(a) any area that 
is, or is within, an area of State forest declared to be a special management zone under the Forestry Act 1916; or (b) any area that is, or is 
within, an area classified as Forest Management Zone 2 or 3A in accordance with the Forest Management Zoning System. 
92 Managing Our Forests Sustainably: Forest Management Zoning in NSW State Forests, Forests NSW Operational Circular (2000); see 
ESFM Plan Ecologically Sustainable Forest Management Plan, South Coast Southern NSW (2005), FMZ 1 Special protection, harvesting 
excluded; FMZ 2 Special management, harvesting excluded; FMZ 3a Harvesting excluded; FMZ 3b Special prescriptions unavailable for harvest; 
FMZ 3b -Special prescriptions available for harvest; FMZ 4 General management unavailable for harvest; FMZ 4 General management available for 
harvest. 
93 ESFM Plan Ecologically Sustainable Forest Management Plan, South Coast Southern NSW (2005), p25; the FMZs are defined in the 
Integrated Forestry Operations Approvals as being according to the “Forest Management Zoning in NSW State Forests” (State Forests of 
New South Wales, December 1999) above n92; IUCN definitions of category I to IV are stated as being: I Strict protection [Ia) Strict nature 
reserve and Ib) Wilderness area]; II Ecosystem conservation and protection (i.e., National park); III Conservation of natural features (i.e., 
Natural monument) IV Conservation through active management (i.e., Habitat/species management area). 
94 Guidelines for Applying Protected Area Management Categories, Dudley N [ed], Gland, Switzerland, IUCN, (2008). 
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Logging operations may not be carried out on land that is classified as such.95 However in numerous instances 
boundaries shift and logging occurs.  Incursion into these reserves are explained as an accident.  How is it 
possible that roads are bulldozed through them and snig tracks are made, when some legislation quite clearly 
states this is disallowed?96  The JANIS Report states: 

Although changes may include boundary rationalisations, the CAR reserve system must be predicated on 
the principle that security of tenure and management intent is fundamental.97 

 
The tenure of a Reserve is considered to be secure if Parliamentary action by either the Commonwealth, a State 
or a Territory Government is required to revoke the Reserve.  Specific FMZ areas ‘negotiated’ in the CRA 
process require joint agreement of the Minister for the Environment, Minister for Planning, the Minister for 
Forestry and the Minister for Mineral Resources and public consultation before boundaries can be changed.98 
Snigging and construction of roads in and through certain exclusion zones is only permitted with prior written 
approval of the National Parks and Wildlife Service.99  Construction and operation of tracks is defined as a 
specified forestry activity.100  Forests NSW must adhere to the Threatened Species Licences Schedule 6 and 
Schedule 6A.101 Active management, or regular active intervention, is defined as an overall functioning of 
ecosystems that are being modified by, for example, removing feral weeds, providing supplementary food or 
artificially creating habitats.102 
 
Forests NSW claim 45,829ha are excluded from logging in the Eden region and 61,424ha in the Southern 
region.103 On FMZs the ESFM Plans state: 

The net result is that overall, approximately 89,871 ha (45%) of State forests will be excluded from 
harvesting disturbance and will comprise 16% of the CAR reserve system in the South Coast Sub-region. 
The net result is that overall, approximately 45,829 ha (23%) of State forests will be excluded from 
harvesting disturbance and will comprise 17% of the CAR reserve system in the Eden Region. 

 
On State forests in the Eden region the Department of Agriculture Fisheries and Forestry states: 

The CAR Reserve System covers approximately one third of the entire region and about 56 per cent of 
the region’s public land.  Significant additions to dedicated reserves include: 
* The link between Tantawanglo and Yurammie State Forests which provides a corridor from the 
escarpment to the coastal forests; 
* important koala habitat in Murrah State Forest.104 

Forests NSW state they monitor and report using the Montreal Criteria and Indicators identified in the CRA 
process, and as agreed in the Regional Forest Agreements.105 
 
While this looks good on paper Forests NSW have, are and will log these FMZs.  It seems that logging is 
defined by Forests NSW as ‘active management’.  In any logging compartment snig tracks criss-cross through 
FMZs, rainforest gullies, Ridge and Headwater habitat, 1st 2nd and 3rd order streams.106  ‘Practible measures’ 
                                                 
95 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Eden Region 1999 cl 19(2). 
96 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region 2001 cl 10. 
97 Nationally Agreed Criteria for the Establishment of a CAR Reserve System for Forests in Australia, A Report by the Joint ANZECC / MCFFA 
National Forest Policy Statement Implementation Sub-committee, 1997. 
98 Managing Our Forests Sustainably, above n92; see Southern Region Forest Agreement 2002 cl 6 and cl 7. 
99 Terms of Licence Under the Threatened Species Conservation Act 1995 Eden Appendix B, (“Eden TSL”) cl 5.1(b). 
100 Terms of Licence Under the Threatened Species Conservation Act 1995 for the South Coast Sub- Region of the Southern 
Region Appendix B. 
101 Terms of Licence Under the Threatened Species Conservation Act 1995 for the South Coast Sub- Region of the Southern Region 
Appendix B, (“Southern TSL”). 
102 Guidelines for Applying Protected Area Management Categories, above n94. 
103 Southern ESFM Plan 2005; Eden ESFM Plan 2005; above n92. 
104 Department of Fisheries and Forestry, < http://www.daff.gov.au/__data/assets/pdf_file/0020/58502/rfa-and-the-environment.pdf > 
105 Annex F, Criteria and Indicators for the Conservation and Sustainable Management of Temperate and Boreal Forests The Montréal 
Process Third Edition, December 2007; there are seven Criterion indicators - Conservation of biological diversity; Maintenance of forest 
ecosystem health and vitality; Conservation and maintenance of soil and water resources; Maintenance of forest contribution to global 
carbon cycles; Legal, institutional and policy framework for forest conservation and sustainable management. 
106 Decline in ‘woody vegetation’ was stated as being 9,683ha in 2004/2006 and 18,246ha in 2006/2007; NSW Woody Vegetation Change 
2004 to 2006 Report, NSW Government Department of Natural Resources; NSW Woody Vegetation Change 2006 to 2007 Report, NSW 
Government Department of Natural Resources. 



South East Forest Rescue Representations on Integrated Forestry Operations Approvals and Forest Agreements 2010 

Page  33  
 

taken are, when the breach is reported, to spread straw over affected areas.  Forests NSW state a snig track is 
not classified as a road and therefore does not require an EPL licence.  Forests NSW also allege if roads are 
approved by the Regional Manager they do not require any other approval.107 
 
Further Forests NSW interpretation is that any compartment that was set aside as a special protection zone can 
have that zoning lifted at any time.  Some Tantawangalo compartments that were set aside as special protection 
zones for water have been logged.  Some Yurammie compartments with special protection zones have had 
those zones lifted by Forests NSW and are awaiting logging. 
 
FMZs in a Climate Change Context 
 

The boundary rationalisations referred to in the JANIS report above do not include changing boundaries so as 
to obtain more logs.  They do however include effects from climate change.  It is current scientific knowledge 
that climate change is a key threatening process to biodiversity.108  It is also known that deforestation and forest 
degradation is one of the biggest causes of climate change.109  
 
The Department of Environment, Climate Change and Water have been in the process of development of a 
‘Climate Action Plan’ for some time.  The Standing Committee on Natural Resource Management stated in its 
2009 report that the Plan was ‘currently being developed’.110  The DECCW website states ‘DECCW is 
currently finalising a draft Plan for community consultation’.111  It is stated by the Department that there are 
mitigation measures being implemented.  Under the heading ‘Agriculture and forestry’ there is no mention of 
forestry in the mitigation measures outlined.112 
 
Procedures which are required by law to be observed, mandatory requirements, which are not observed tender 
the action as unlawful.  Failure to comply with a directory requirement, that is a non-mandatory requirement, 

                                                 
107 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Eden Region 1999 cl 10(6); there is a 
‘tick-a-box’ form that Forests NSW workers are required to fill out if extra roads are needed, although this seems to have fallen off the radar 
in recent times; in 2008 there was a total reduction of woody vegetation of over 48,000 hectares throughout NSW; The Annual Report on Native 
Vegetation 2008, Department of Environment, Climate Change and Water; conversely the NSW State of the Environment Report 
2009 states ‘until now, land clearing has been the major threat to the extent and condition of native vegetation in New South Wales, but over 
the past six years the overall area of woody vegetation has remained stable’; on the south coast in 2004/05 Forests NSW reportedly logged 
7592ha, in 2005/06 10 709ha, in 2006/07 13 811ha. The total area of logged native forest in 2007/2008 on the south coast was 14 388ha; 
Digwood FOI figures 4 Feb, 2008 p2; NSW Forest Agreements Implementation Reports 2005/2006, 2006/2007: Upper North East, Lower 
North East, Eden and Southern regions, Resource and Conservation Unit, NSW Department of Environment and Climate Change NSW, 
Sydney. 
108 Sagemuller I, ‘Forest Sinks under the United Nations Framework Convention on Climate Change and the Kyoto Protocol: Opportunity or 
Risk for Biodiversity’ (2006) 31(2) Columbia Journal of Environmental Law 189; Burbidge A, Steffen W, Hughes L, Kitching R, 
Lindenmayer D, Musgrave W, Stafford Smith M and Werner P A, ‘Australia’s Biodiversity and Climate Change: A Strategic Assessment of 
the Vulnerability of Australia’s Biodiversity To Climate Change’ A Report to the Natural Resource Management Ministerial Council, CSIRO 
Publishing (2009); Noss R, ‘Beyond Kyoto: Forest Management in a Time of Rapid Climate Change’ (2001) 15(3) Conservation Biology 
578; Mackey B, Watson J and Worboys GL, Connectivity Conservation and the Great Eastern Ranges Corridor, Report to the Interstate 
Agency Working Group (Alps to Atherton Connectivity Conservation Working Group), Environment Heritage and Protection 
Council/Natural Resource Management Ministerial Council, (2010) available at 
< http://www.environment.nsw.gov.au/resources/nature/ccandger.pdf>. 
109 Mackey B, Keith H, Lindenmayer D, and Berry S, ‘Green Carbon: The Role of Natural Forests in Carbon Storage, Part 1, A Green 
Carbon Account of Australia’s South-Eastern Eucalypt Forest, and Policy Implications’ ANU E Press, (2008) available at 
< http://epress.anu.edu.au/green_carbon_citation.html >. 
110 ‘Return of the Ark, The Adequacy of Management Strategies to Address the Impacts of Climate Change on Biodiversity’ New South 
Wales, Legislative Assembly, Standing Committee on Natural Resource Management (Climate Change), Report No 5/54 (2009) p25. 
111 The Department of Environment, Climate Change and Water’s website, 
< http://www.environment.nsw.gov.au/climatechange/actionplan.htm> viewed 22 August 2010. 
112 DECCW, above n111, < http://www.environment.nsw.gov.au/climateChange/emissioninitiatives.htm>; see also Dunlop M, and Brown P 
R, ‘Implications of Climate Change for Australia’s National Reserve System: A Preliminary Assessment’ CSIRO Sustainable Ecosystems 
Report to the Department of Climate Change, and the Department of the Environment, Water, Heritage and the Arts, March (2008); see also 
Driscoll D, Lindenmayer D B, Bennett A, Bode M, Bradstock R, Cary G, Clarke M F, Dexter N, Fensham R, Friend G, Gill M, James S, Kay 
G, Keith D A, MacGregor C, Russell-Smith J, Salt D, Watson J, Williams R J, York A, ‘Fire Management for Biodiversity Conservation: 
Key Research Questions and our Capacity to Answer Them’ (2010) 143 Biological Conservation 1928; see also Thompson J R, Spies T A, 
and Ganio L M, ‘Reburn Severity in Managed and Unmanaged Vegetation in a Large Wildfire’ (2007) 104 Proceedings of the National 
Academy of Sciences 10743. 
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could also result in tendering that action unlawful.  There is a requirement for substantial compliance for non-
mandatory requirements. 
The Heads of Agreement on Commonwealth and State Responsibilities for the Environment 1997 states: 

The Commonwealth has a responsibility and an interest in relation to meeting the obligations under the 
United Nations Framework Convention on Climate Change, in co-operation with the States, through 
specific programmes and the development and implementation of national strategies to reduce emissions 
of greenhouse gases, and to protect and enhance greenhouse sinks.113 

 
Following this a nationally ratified policy on reducing greenhouse gas emissions was laid out in the National 
Greenhouse Strategy 1998.114  New South Wales enacted the Southern Forest Agreement, which states 
signatories: 

Note the obligations on the Commonwealth of Australia arising from the Intergovernmental Working 
Group in Criteria and Indicators for the Conservation and Sustainable Management of Temperate and 
Boreal Forests (Montreal Process), the Convention on Biological Diversity, Agenda 21 and the Kyoto 
Protocol on Climate Change.115 

 
The Forest Agreement also states: 

Indicators for Criterion 5 should be compatible with and contribute to that internationally binding 
requirement.116 

The main objectives are stated as being to determine total forest ecosystem biomass and carbon pools and to 
ensure that total carbon stored across forest area is not reduced.  The indicative target is stated as maintenance 
or increase in total carbon stored in forests.117 
 
The Commonwealth Department of Fisheries and Forestry has a National Climate Action Plan for forestry.118 
The number one outcome sought through the Action Plan has been identified as seeking a forestry sector that is: 

Ecologically sustainable, economically viable, socially acceptable, resilient, adaptable, innovative and 
competitive in the face of climate change. 

 
Principles of ecologically sustainable development are contained within legislation and delegated legislation.119 
These requirements stemming from the Rio Declaration, Convention on Biological Diversity are as set out in 
the ‘National Strategy for Ecologically Sustainable Development’.120  
 
State and Federal Governments ignore enacting legislation at their peril.  The common perception that ratified 
treaties have no teeth and cannot be enforced is seemingly a misconception.  There are now several proceedings 
that have been instigated by the European Union on countries that have failed to enact domestic legislation, or 
comply with international agreements, resulting in quite large penalties.121 

                                                 
113 Council of Australian Governments, November 1997, Matters of National Environmental Significance Attachment 1 Part II (8) 
< http://www.environment.gov.au/epbc/publications/coag-agreement/index.html >. 
114 In fact, despite these agreements, the State and Federal governments introduced legislation in 1998, the Forestry and National Park 
Estate Act 1998 (NSW) and the subordinate Regional Forest Agreements that made logging exempt from environmental impact statements 
and civil litigation and made no mention of climate change or greenhouse gases. 
115 Southern Region Forest Agreement 2002, Preamble 1.3(c); Kyoto Protocol to the United Nations Framework on Climate Change Article 
3. 
116 Southern Region Forest Agreement 2002, Attachment 7 Criterion 5; Eden Forest Agreement 1999. 
117 Southern Region Forest Agreement, May 2002, Attachment 7 Criterion 5, p18. 
118 National Climate Change and Commercial Forestry Action Plan, 2009-2012 available at 
< http://www.daff.gov.au/forestry/national/national_climate_change_and_commercial_forestry_action_plan > viewed 22 August 2010. 
119 The Intergovernmental Agreement on Environment 1992 Sch 2(1) and Sch 3.2; the Environmental Planning and Assessment Act 1979 
(NSW) s5(vi); Section 3(a) and s6(2) of the Protection of the Environment Administration Act 1991 (NSW); Threatened Species 
Conservation Act 1995 (NSW) section 3(a); Regional Forest Agreement for the Southern Region of NSW 2001 section 7(a); Forestry and National 
Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region cl 7(1). 
120 The Rio Declaration, Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, Australian Treaty Series 1993 No 32; entry into 
force for Australia: 29 December 1993. 
121 Jack B, ‘Effective Implementation of Directives on Environmental Law: Re-Opening the Court’s Regulatory Tool-Box, Case C-121/07 
European Commission v France (Grand Chamber)’ (2009) 10 Environmental Law Review 204; Commission of the European Communities v 
French Republic [2008] EUECJ C-121/07_O; see also Case C-304/02 Commission of the European Communities v French Republic [2005] 
ECR 1-6263 at [85]; Commission v Germany (Environment & consumers) [2006] EUECJ C-98/03 (10 January 2006); Article 6(3) and (4) 
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In Scurr v Brisbane City Council (1973) 133 CLR 242, Mr Justice Stephen held: 
it is well established that a directory interpretation of a statutory requirement still necessitates, as a 
condition of validity, that there should be substantial compliance with the requirement.122 

 
The obligations which arise cannot merely be declared to have been met.  The Commonwealth, the various 
Ministers, departments and regulators are required to meet their statutory obligations.  ‘Provide’ and ‘must’ 
have the meaning that regulations must be adhered to.  Where there are specific procedures that are required to 
be followed and those procedures are not followed then decisions can be held to be unlawful, or legislation can 
be overturned. 
 
The Southern Region Forest Agreement 2002, Attachment 7 Criterion 5 and the Eden Forest Agreement 1999 
Preamble 1.3(c) state clearly the need to comply with principles of ecologically sustainable development and 
therefore with climate change mitigation measures.123  This compliance has not been forthcoming. 
 
These industrial logging practices contribute significant and continuing emissions of carbon dioxide into the 
atmosphere which reduce the stock of carbon stored in the ecosystem.124  On the south coast of New South 
Wales logging operations in mixed-age, mixed-species forest removes approximately 50% to 90% of existing 
crown cover.125  In addition to this, road construction and post-logging burning is resulting in extensive 
accumulated damage to the environment and the atmosphere.126   
 
The wording in the Forest Agreements should be amended to delete the word ‘note’ and add ‘must comply 
with’.  Therefore the clause reads: 

The signatories must comply with the obligations on the Commonwealth of Australia arising from the 
Intergovernmental Working Group in Criteria and Indicators for the Conservation and Sustainable 
Management of Temperate and Boreal Forests (Montreal Process), the Convention on Biological 
Diversity, Agenda 21 and the Kyoto Protocol on Climate Change. 

 
Biodiversity, the Precautionary Principle, FMZs and TSLs  
 

Based on the state and territory listings the largest increases in numbers of threatened taxa nationally are 
occurring on the south coast of New South Wales.127  Change in status of listed taxa in New South Wales 
is concentrated in subregions along the east coast.  All species have as reasons for listing or decline, habitat 
loss, modification and fragmentation due to road construction, intensive timber harvesting and altered fire 
regimes, although in a New South Wales context the word ‘forestry’ is carefully avoided.128 
 
In all State forest compartments there are threatened or endangered species.  Spotted Tailed Quoll, Giant 
Burrowing Frog, Swift Parrot, Golden Tipped Bat, Long-nosed Potoroo, Southern Brown Bandicoot, Sooty 
Owl, Koala, Powerful Owl, Regent Honeyeater, Gang Gang Cockatoo and Yellow-bellied Glider to name a 

                                                                                                                                                                                     
and Articles 12, 13 and 16 of Council Directive 92/43/EEC of 21 May 1992; while there are no specific emissions laws contained within the 
EECs Council Directive the Court found that Germany had failed to apply the Directive by authorising emissions in a special area of 
conservation, irrespective of whether they are likely to have a significant effect on that area. 
122 Scurr v Brisbane City Council (1973) 133 CLR 242, Stephen J at [255]. 
123 Mackey B, Keith H, Lindenmayer D, and Berry S, above n109. 
124 Mackey B, et al, above n109; The Stern Review on the Economics of Climate Change, Summary of Conclusions, 
<http://webarchive.nationalarchives.gov.uk/+/http:/www.hmtreasury.gov.uk/independent_reviews/stern_review_economics_climate_change/stern_re
view_report.cfm>. 
125 Often residual crown cover is approximately 10% or less, particularly in the Eden region; this is illegal under the Southern Region IFOAs which 
state contractors must leave 55% of net basal area under Single Tree Selection; see Forests NSW Harvest Plan Compartment 186: Mogo, Batemans 
Bay. 
126 For photographic evidence see < www.myspace.com/southeastforestrescue>; < http://www.chipstop.forests.org.au/>; < http://www.serca-
online.org >; < http://www.acr.net.au/~coastwatchers/>; < http://www.fiveforests.net>. 
127 Department of the Environment, Water, Heritage and the Arts 2009, Assessment of Australia’s Terrestrial Biodiversity 2008, Report 
prepared by the Biodiversity Assessment Working Group of the National Land and Water Resources Audit for the Australian Government, 
Canberra. 
128 This is noteworthy given most threatened or endangered species occur in Southern and Eden State forests and their habitat has, is or will 
be logged. 
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few.  Out of these fauna the Quoll, the Long-nosed Potoroo and the Southern Brown Bandicoot are listed as 
endangered under the Environment Protection and Biodiversity Conservation Act 1999 (Cth).  (See Appendix 
A). 
 
Pursuant to the TSLs Forests NSW are required to undertake pre-logging targeted surveys for the Quoll, Owls 
and Yellow-bellied Gliders.129 However if there has been a previous reliable survey within two to five 
kilometres in similar habitat within the last ten years, that was a survey ‘equal to or better than’ the survey 
requirements contained in the TSLs, surveys are not required where Forests NSW has chosen to apply 
Condition 7 b).  Clause 7 (b) states: 

b) Pre-logging and pre-roading surveys are not required for the following species where SForests NSW 
choose to implement the species’ prescription, as detailed below. 

 
Therefore it should come as no surprise that Forests NSW choose to apply cl 7(b) for those species.  However 
in many compartments fauna surveys are over six years old and in Badja State Forest Cpt 2020 the fauna 
survey is over ten years old.  These surveys are quite often inadequate but Forests NSW state they are adequate 
and there is no recourse for the scrutiny of these statements nor the prevention of logging. 
 
Little is known about the habits of the Giant Burrowing Frog (“GBF”) even though there has been much study 
on this species.130  Forests NSW is to prepare, at the end of each calendar year (commencing 2008), a written 
report on the results and findings of its survey and monitoring program for the Giant Burrowing Frog, as 
carried out in that year, and is to give the Department of Environment and Climate Change a copy of that 
report. 
 
There seems no documentation to substantiate the claim that these reports exist.  In fact the GBF is one of the 
species Forests NSW has had prescriptions amended for.  These amendments were on the strength of studies, 
reports and monitoring that was yet to be done.  The prescriptions for the GBF were inadequate, now made 
more so by removal of clauses due to these amendments.  It could be argued that this alone should trigger the 
precautionary principle. 
 
The prescriptions for the Southern Brown Bandicoot have been amended from large protection zones to no 
protection zones.  This amendment was on the strength of a monitoring project – yet to be conducted.  The 
authors have been unable to find any documentation on this project. 
 
There is need to change the thresholds of the Koala High Use Areas prescription.  Further DECCW must 
develop landscape Koala protocols for the EMA that include the protection from logging of all Koala feed trees 
identified in Phillips (2000) in known clusters of Koala strongholds in the Bermagui/Murrah areas (including 
the catchments of the Murrah and Bermagui Rivers and the Cuttagee Creek extending through the Niaira and 
Dignam’s Creek areas) and the Yurammie/Tantawangalo areas.  Such identified Koala feed trees must also be 
protected in corridors on State Forest tenure between these areas to allow for effective genetic interaction.  
All known clusters of Koala strongholds and areas identified as Koala breeding associations in the Eden IFOA 
area must be rezoned as Forest Management Zone 1. 
 
The Landscape owl prescription is not protecting any additional areas on the Forests NSW estate – it is being 
met almost entirely from existing reserves, and non-commercial areas.  It needs to be reviewed and improved. 
 

                                                 
129 Terms of Licence Under the Threatened Species Conservation Act 1995 Eden Appendix B, (“Eden TSL”), cl 8.8.1 Table 2. 
130 Environment East Gippsland Inc v VicForests [2010] VSC 335 at [H3]; see Penman T D, Lemckert F L, and Mahony M J, ‘Applied 
Conservation Management of a Threatened Forest Dependent Frog, Heleioporus  australiacus’ (2008) 5 Endangered Species Research p45; 
‘Giant Burrowing Frog Heleioporus australiacus: Environmental Impact Assessment Guideline’, National Parks and Wildlife Service 
(2001); < http://www.threatenedspecies.environment.nsw.gov.au/tsprofile/profile.aspx?id=10398 >. 
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If compartments are set aside as a Special Protection Zones and used in previous reporting, both domestically 
and internationally to prove compliance to climate change treaties and biodiversity conventions then what are 
the legal implications of revocation, domestically and internationally?  How does logging of these areas help in 
complying with meeting targets of maintaining or increasing the total carbon stored in forests?  It would be 
difficult to argue logging is helping mitigate effects of climate change.  Certainly logging will affect future 
generations by depriving them of water, therefore it would be difficult to argue logging will be in accord with 
the principle of intergenerational equity.  
 
The continuing erroneousness of allowing State forest ‘reserves’ to be included in the NRS verges on the 
corrupt as FMZs are being destroyed daily.  This is in conflict with international obligations. 
 
Key Threatening Processes 
 

There has been several listings for Key Threatening Processes (“KTPs”) since enactment of the FAs and 
IFOAs.  Bell Miner Associated Die-back (“BMAD”), the anthropogenic effects of climate change and the loss 
of hollow bearing trees, being three which have direct relevance to forestry operations.  All of these KTPs are 
having a large impact in the Eden region due to the logging intensity.  In the coastal areas of Murrah and 
Mumbulla State Forests BMAD is seriously affecting the retained stream exclusion zones in logged coups. 
Along with the low retention rates for hollow bearing trees there are severe ramifications for threatened fauna 
in these areas. 
 
BMAD in the coastal forests is increasing at an alarming rate, affecting the future health of these forests.  An 
important cause of this is the changes in soil properties and soil chemistry after intensive logging operations as 
practiced in the Eden region, which seems to encourage Bell Minors and assists in the spread to the surrounding 
forest of BMAD. 
 
The loss of hollow bearing trees is a recognised Key Threatening Process and is occurring in the intensive 
woodchip driven operations of the Eden region.  Forests NSW say they do not clearfell but operate under a 
“modified shelterwood harvest system” however the Resource Assessment Commission has publically stated 
that this system of logging is clearfelling.  These operations are having a severe impact on threatened hollow 
dependent fauna. 
 
There are other major threats that are not listed as KTP’s that also need to be assessed in the review.  Drought 
Associated Dieback is one threat that is having an effect on the South East forests and is only going to get 
worse with climate change.   
 
Rainforest 
 

The Comprehensive Regional Assessment ESFM biodiversity workshop recommended a fifty metre wide 
exclusion zone around all areas of rainforest.131  This prescription was ignored but nonetheless should have 
been adopted to provide protection for areas of rainforest from increased solar radiation exposure, from any 
damage by post logging burns and ‘accidental’ felling.  
 
The Upper North East/Lower North East IFOA requires twenty metre exclusions as defined by RN17 and 
mapped on Forestry Commission of NSW forest type maps.132  The Forest Practices Circular 2005/02 
‘Rainforest Protocol’ is erroneous in not recognising that eucalypts, Turpentine and Brush Box do reside in 
rainforest. 
 
The Eden IFOA requires that on ground location must be determined during pre-logging surveys and harvest 
planning and a twenty metre wide exclusion zone must be implemented around all areas of Warm Temperate 

                                                 
131 Comprehensive Regional Assessment ESFM biodiversity workshop, 3-5/8/1998. 
132 FNSW Research note 17.  
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Rainforest and Cool Temperate Rainforest.  This should have been redefined to fifty metre exclusion zones 
around all extant rainforest within the planned area. 
The boundaries of rainforest are to be set at the edge of the rainforest canopy with no allowances given for 
eucalypt penetration into the rainforest ecotonal zone.   
 
The Southern IFOA should be changed to implement fifty metre wide exclusion zones around all areas of 
rainforest, it is appalling that Grey Myrtle Rainforest currently gets no buffer whatsoever. 
 
The determination of what is or is not rainforest should be made by a qualified forest ecologist and not by State 
Forest Officers who do not hold any formal qualifications in this field. 
 
Tree Retention 
 

The variable Habitat Type retention based on habitat quality needs to be changed.  Due to the intensity of 
logging in the Eden region (integrated harvest) a minimum of twelve HT’s must be retained in every two 
hectares of net harvest area regardless of habitat quality.  This also needs to apply in the regrowth zone.  
Twelve HT’s in every two ha and where this density is not available the remainder to be made up of the largest 
Diameter at Breast Height Over Bark trees. 

Inadequate tree retention in the regrowth zone is the very worst feature of the IFOA, because it is exactly in the areas 
most threatened by depletion of habitat features that the weakest prescriptions apply.133   

 
The ESFM biodiversity workshop 3-5/8/1998 suggested that there should not be regrowth/non-regrowth zones.  
It was also stated that there should be twice as many retained trees in the landscape to counter tree mortality. 
Access to a report by Forests NSW for the National Parks and Wildlife Service on the application of the tree 
retention prescriptions was sought from SEFR in 2004.  Review of this report would have enabled us to make a 
stronger case for changing the prescriptions. 
 
DECCW condones breaching the TSL conditions stating:  

Forests NSW did acknowledge that whilst some of the trees marked for retention did not strictly meet the requirements 
of hollow-bearing, an adequate number were retained across the landscape when unmarked trees were included in the 
count.134 

 
k) Protection of retained trees. 
ii. …logging debris must not, to the greatest extent practicable, be allowed to accumulate….. 
 
The underlined wording needs to be removed.  There has been too many breaches of this prescription with 
subsequent damage to HTs and recruitment trees during post logging burns.  No logging debris must be allowed 
within five metres of any retained tree. 

iii. …. Trees must be marked for retention. 
This prescription needs to be better enforced.  Numerous occurrences of trees not marked. 

 
There is a need to explicitly address all Key Threatening Processes, including new listings of KTPs 
and also a need to include a provision to make changes to IFOA when new major threats are identified in the 
region. 

Adverse effects of the continuing loss of hollow-bearing trees will take centuries to fix.  The diversity of hollow using 
fauna, dynamics of hollow use and specificity in hollow requirements indicate that densities of two to five hollow 
bearing trees per hectare will have a large impact on the population viability of some hollow dependent fauna.135   

 
The statement that: 

If  greater than twenty percent of the compartment is excluded, this triggers a review by DECCW 
                                                 
133 NEFA Paper May 2004. 
134 DECCW ref.FIL06/1449 Ian Cranwell 16/2/09. 
135 NSW Scientific Committee Final Determination, ‘Loss of Hollow Bearing Trees Key Threatening Process Determination’ (2007). 
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is inappropriate and arbitrary, and is most likely to be applied in areas that are core strongholds for threatened 
species or areas of high species diversity which warrant and deserve greater protection, not lesser. 
Endangered Ecological Communities (including process for inclusion of new listings), plus rare, endangered 
and vulnerable ecosystems must also be excluded from logging.  For example Grey Box is a vulnerable 
ecosystem which has been very heavily cleared and should not be available for logging on public land. 
 

EPLs 
 

Identification of dispersible soils and mass movement areas needs to be greatly improved.  At present these 
areas are not being identified by the prescriptions contained in schedule 3 of the EPL.  
 
Every water catchment, bar one, is being logged on the south coast.  Forests NSW are logging unmapped 
drainage lines in the Southern and Eden regions.  In the UNE, the fisheries licence was triggered which has 
stopped this practice.  Logging unmapped drainage lines is in breach of the IFOA clause 8.  Best Practice 
Identification of dispersible soils and mass movement areas needs to be greatly improved.  At present these 
areas are not being identified by the prescriptions contained in schedule 3 of the EPL.  There needs to be full 
protection of unmapped drainage lines.  There is need to ensure EPL licence coverage is compulsory for all 
operations, to avoid the current situation where Forests NSW are logging without a licence. 
 
During 1999–2000, State Forests identified 2,039 (875) breaches of pollution control licence (PCL) conditions 
for the whole estate.  Breaches included incorrect felling of trees into filter strips, machine encroachment in 
filter strips, excessive rutting and inadequate slashing of extraction tracks.136 
 
In 2000-01 the number of checks were 3,424 and Forests NSW identified 1,538 breaches.  There were five 
fines issued by the EPA for breaches of water regulation.137 
 
In 2001-02 the number of checks conducted was 3,431.  State Forests identified 1,242 breaches made by 
internal and external contractors.  Sixty-six per cent of these breaches related to accidental felling of trees into 
filter strips or other exclusions relating to drainage features.  Other breaches include damage to habitat or trees 
to be retained for future habitat.  The Environment Protection Authority issued four fines for breaches of water  
regulation.138 
 
In 2002-03 Forests NSW say they monitored whether its contractors complied with its Codes of Operation and 
external licence conditions.  State Forests conducted 3,942 checks and identified 1,810 breaches made by 
internal and external contractors.  Most of these related to soil and water quality issues.  In 2003-04  There were 
3,310 checks and 1,688 breaches.  In 2004-05 there were 3,701 checks and 1,615 breaches.139 
 
In 2005-06 Forests NSW completed 3,558 reviews, covering items of compliance and identified 565 breaches 
for the whole estate.140 
 
Forests NSW state there have been 701 breaches of the EPL in this whole period in the Southern region.  These 
figures are provided by Forests NSW and as such can be viewed in light of the history of Forests NSW 
provision of data. 

The Commission was unable to provide all the information that was required to confirm the valuation.141 
We were unable to confirm the assumptions used were statistically reliable.142 

                                                 
136 Auditor-Generals Report to Parliament, Vol 1, 2001, available at  
< http://www.audit.nsw.gov.au/publications/reports/financial/2001/vol1/173Forestry.pdf>. 
137 Auditor-Generals Report to Parliament, Vol 5, 2002, available at 
<http://www.audit.nsw.gov.au/publications/reports/financial/2002/vol5/173_ForestryCommission.pdf>. 
138 Auditor-Generals Report to Parliament, Vol 5, 2002. 
139 Auditor-Generals Report 2004 Vol 5, available at 
<http://www.audit.nsw.gov.au/publications/reports/financial/2004/vol5/173_ForestryCommission.pdf>. 
140 Auditor-General’s Report to Parliament 2007 Volume One. 
141 Auditor-General’s Report to Parliament 2007 Volume Six. 
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Conversely the Draft Report states there were 322 breaches for these periods.143  There is a dramatic difference.   
The RFA Progress Report 2003-04 states 44 EPL/TSL breaches and 592 Forests NSW breaches.  The EPL 
Annual Reports for that year state 108 breaches, the Non-compliance register states 212 breaches. 
 

We contend that non-compliance is par for the course during forestry operations.  It is obvious from the public 
statistics that warning letters are regularly issued but the issues of non-compliance are taken no further.144  It is 
evident that the Department of Fisheries compliance role has been relegated to rubberstamping with only one 
reporting anomaly non-compliance for the whole period the statistics cover.  We state the RFA/IFOA regime 
has seriously dropped the ball on operating within its legal framework.  There have been no prosecutions of 
breaches in the Southern and Eden regions since the RFAs were implemented.  The ‘accounting report for 
breaches and audit results’ is erroneous.  For example the Draft Report on Progress of the RFAs Audit results in 
the lower North East Region 2002/03 notes there were no complaints for breaches of the EPL and no Clean-up 
notices issued.145  However SEFR has documents and correspondence between the Black Bulga Range Action 
Group and the EPA during that year regarding several complaints of non-compliance issues which resulted in 
the issuing of a Clean-up notice.146   
 

Monetary value of PINs able to be issued for breaches of TSL needs to be increased markedly to affect genuine 
disincentive. 
 

There needs to be more resources made available to the various agencies responsible for enforcement of the 
IFOA.  If there is no extra resources put towards compliance of the IFOA then the Forestry and National Park 
Estate Act 1998 (NSW) must be amended to allow civil enforcement of the conditions of the IFOA. 
 

We determine that the auditing mechanisms of the IFOAs are not credible, lack the necessary 
comprehensiveness, are underfunded and understaffed, systematically abused, lack objective independence, are 
overly reliant of self-auditing processes, have not been utilised, or been excessively weak in the enforcement of 
non-compliance and have not resulted in demonstrably improved practices.  Independent auditors must be 
engaged to undertake reporting until Forests NSW can show that its reports will be provided on time.  Forests 
NSW should bear the costs of such audits. 
 
 
 
 

 
Tantawangalo SF Rocky Outcrop logged 

                                                                                                                                                                                     
142 Auditor-General’s Report to Parliament 2009 Volume One,< http://www.audit.nsw.gov.au/publications/reports/financial/ 
2009/vol1/pdfs/31_0173_forestry_commission_of_new_south_wales.pdf>. 
143 A Draft Report on Progress with Implementation of the New South Wales Regional Forest Agreements, (2009),  Resource and Conservation Unit, 
NSW Department of Environment and Climate Change NSW, Sydney. 
144 The Draft Report, above n143. 
145 A Daft Report, above n143. 
146 See DECCW website <http://www.environment.nsw.gov.au/prpoeo/Notices/N1024598.pdf>. 
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Archaeological Surveys 
 

Archaeological surveys must be carried out in accordance with the Cultural Heritage Guidelines Appendix of 
the IFOA and National Parks and Wildlife Service Standards and Guidelines Kit 1995.  In some areas if any 
field based assessment is conducted, and that as yet has to be established, that such an inspection is carried out 
by totally unqualified persons, and in many instances not in consultation with the Local Aboriginal Land 
Council or the community at large, which should be consulted where there are such important issues to be 
discussed where the destruction of that community’s cultural heritage is imminent. 
 
Forests NSW on the South Coast are stating in harvest plans that: 

...It has been agreed that any Cultural Sites discovered during road construction and harvesting .... will be 
reported to the Supervising Forester who may then consult with relevant external representatives ... 

 
This statement is of great concern given the lack of training of Forests NSW State Forests Officers.  We would 
state that the likelihood of discovery of sites is nil.  Further Forests NSW has never employed the services of a 
professional archaeologist to conduct Aboriginal site surveys prior to logging compartments.  
 
The statement in the Harvest Plan indicates that Forests NSW now believe that site notification is discretionary 
and will decide which sites will be reported.  Forests NSW proposes not to notify the Director General of the 
Department of Environment Climate Change and Water, which they are legally required to do under s91 of the 
National Parks and Wildlife Act 1974 (NSW).  This would seemingly be in direct conflict with cl 15 of the 
IFOA.  Further failure to complete National Parks and Wildlife Service Aboriginal Site Card recordings is in 
breach of s91A of the NPW Act. 
  
The usual standard of database search in investigation conducted by Forests NSW is limited to obtaining a copy 
of the DECCW AHIMS database printout for the subject area for known Aboriginal sites.  This database gives 
no archaeological context within which individual sites occur.  This database only provides a set of AMG map 
coordinates and site types.  
 
The process of site recording is to record one set of map coordinates as a reference point for the map of the site 
that is provided on the NPWS Site Card.  Then on the formal site card is drawn a sketch map of the site and its 
extent and width shown. 
 
This form of recording is common practice with archaeologists working in the area of Aboriginal archaeology 
in Australia, with the assumption that any person wanting to re-locate the site location will firstly obtain a 
database printout and then, if sites are found in the subject area, a copy or copies of relevant NPWS Site Cards 
are then obtained. 
 
Forest NSW obtain a copy of the map coordinates.  They do not obtain copies of NPWS Site Cards with 
detailed descriptions of sites and their location or extent.  These are necessary to know the nature and extent of 
each site located within compartments.  We would state that a single set of map coordinates is of no use, 
particularly when some Aboriginal sites are extensive. 
  
Many artefact scatters in the forest extend for tens, perhaps hundreds of metres in length and width, reflecting 
large occupation areas, with an abundance of scientific information contained in their fabric. 
 
The days of a logger walking around with a chainsaw, and perhaps finding an Aboriginal object, are long over.  
Mechanical Harvesters are huge machines where the operator is isolated from the outside world. 
  
Forests NSW should be obtaining more comprehensive details to provide protection to such sites.  Thus there is 
the potential for areas of archaeological deposit surrounding the single AMG map coordinates, both surface and 
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undetected subsurface deposits, to be impacted, and in this case, areas of sites beyond the proposed buffer 
zones.  
 
Buffer Zones 
Buffer zones were there has been sites recorded are minimal.  In some instances the requirement is 50 metres, 
in others a mere 10 metres.  If sites are damaged or destroyed there is no enforcement action.147  Forests NSW 
say any destruction was an unfortunate accident. 
 
The central fault with the IFOA cultural heritage provisions is that they do not protect Aboriginal heritage, they 
merely regulate its destruction.148   
 
In 2007 Forests NSW began logging of compartment 3046 in Bodalla State Forest, which is in the foothills of 
Gulaga Mountain.  Forests NSW originally stated there were no sites in the logging area, then admitted they 
were aware of three.  This disregarded that the mountain has been recognised as being ‘sacred from the 
mountain to the sea’.149  Logging operations started on the anniversary of the hand back of the top section of 
the mountain and a week before the one year anniversary of Uncle Guboo Ted Thomas’ death. 
 
Six Aboriginal people presented Forests NSW with an eviction notice signed by the seventeen traditional 
owners of Gulaga Mountain and surrounding areas.  Forests NSW threw the notice on the ground and continued 
the logging operation.   

 
The IFOAs should be amended to read that if there is a directive from the relevant Aboriginal Traditional 
Custodians and community for an area not to be logged then Forests NSW must honour that directive. 
 
 
 
 

 

 
Biamanga Aboriginal Place on Mumbulla Mountain – logged 

 
 
 

                                                 
147 Forestry and National Park Estate Act 1998 (NSW) s37 (2) states: However that does not prevent the making of an order for the purpose of 
protecting any Aboriginal relic or place. 
148 For a very comprehensive overview of legislation effect on sites see Aliza Tubman ‘Protecting Aboriginal Sacred Sites: the Aftermath of the 
Hindmarsh Island Dispute’ (2002) 19 Environment and Planning Law Journal 2. 
149 Uncle Guboo Ted Thomas, (Aboriginal elder and traditional owner) “Mumbulla Mountain; an Anthropological and Archaeological 
Investigation” Brian J Egloff, Aboriginal & Historical Resources, NPWS, 1979. 
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Forest Agreements 
 

All the Forest Agreements require the continued improvement of the FRAMES database during the first five 
years of the agreements with a recalculation of sustainable yield by the first five year review and an 
independent audit of sustainable yield by the second review.  Despite being a crucial aspect of the whole CRA 
process, these milestones have failed to happen and must cause timber volumes to be under intense scrutiny in 
the review process.  
 
Many milestones of the Forest Agreements that relate to conservation, public reporting, consultation and the 
review itself have failed to be met.  Examples are the reservation of high conservation crown lands, World 
Heritage Assessments for eucalypt forests, annual reports on Forest Agreements and ESFM, consultation with 
environment groups on the yearly plan of operations and the total failure to have the reviews at the specified 
five years of each agreement.  It is of note that milestones that are industry driven has been met.  The failure to 
produce annual reports is of great concern and needs to be addressed before the review as they are required to 
provide data on the effectiveness of the agreements and ESFM.  The reports have to be produced immediately, 
and an explanation given as to why they are way overdue.  
 
The failure to undertake the reviews at the required times for all regions, especially the UNE/LNE and Eden 
regions which are due for their second five year review, needs to be addressed.  This is an important part of the 
Forest Agreements and brings into question their effectiveness. 
 
The inadequate numbers of compliance officers, no threatened species prosecutions and the constant finding of 
breaches by the public shows that the regulatory system is not working.  SEFR has submitted many breach 
reports over the past 5 years.  A whole year of breaches were thrown in the bin after the compliance officer 
handling the breaches left and there was no follow up by DECCW within the 2 year statute of limitations.  The 
only compliance action by DECCW over the years has been a number of warning letters to Forests NSW. 
 
It is obvious that the Forest Agreements have failed in their objectives and implementation, which therefore 
renders the draft terms answered, and requires the terms of reference to acknowledge these failures and be 
thrown open to a complete reassessment of government forest policy.  Anything less would not be credible in 
light of these failures and the latest science regarding the impacts of forestry operations on the environment. 
 
Forests NSW have logged 65,347 hectares in the period 1999 to 2007 in the Eden and Southern regions since 
the implementation of the IFOAs. 
 
Using figures obtained from Forests NSW under Freedom of Information we calculate that over this same 
period the volume of trees logged was: 150 

 
Area HQLs(m3) Pulp (tonnes) 
Eden 194,108 2,498,099 
Southern 244,283 421,440 
Tumut 110,699 30,449 

 
There has been a significant bias towards the industry in the implementation of the provisions of the FAs.  
Actions regarding satisfying wood supply have been expedited, whereas actions concerning annual reporting or 
sustainable yield analysis and reporting have been floundering on the ‘to do’ list. 
 

There is a serious disconnect between the paper provisions of the FA/IFOAs and the on-ground results of the 
operations of these provisions.  As exampled by the reports lodged with the DECCW Forestry Unit by South 
                                                 
150 T  Digwood, Letter from Lal Wimalaratne, Forests NSW Freedom of Information Coordinator, 4/2/2008; see ‘Submission to FSC on Sustainable 
Yield in Native Forests’ South East Forest Rescue, available at  < http://lisaandtony.com.au/SEFRsubmissions.htm>. 
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East Forest Rescue and associates since the FA’s  and IFOAs were enacted. 
 

Section 2.11.2 and associated attachments for Eden, LNE, UNE and Southern region FAs requires annual 
reporting on the Criteria and Indicators for Ecologically Sustainable Forest Management to be undertaken.  
Only a few are available, and are incorporated in annual reports referred to in s6.9. 
 

Section 3.5 for all regions details the refinement of timber resource availability which is to feed into a review of 
sustainable yield.  The LNE and UNE FAs have a specific requirement of an 8 year review of supply due by 
2007, this has not happened.  There has been no information as to whether Forests NSW have done anything 
regarding reviewing sustainable yield for any region. 
 

Section 4.3 for all regions sets out additional consultative mechanisms for Forests NSW, and are required to 
consult stakeholders on issues such as the Plan of Operations.  This requirement is also detailed in the regional 
ESFM Plans and in Forests NSW own Native Forests Management System.  This has not occurred in the Eden 
or Southern regions. 
 

The terms of reference for this review are totally inadequate given the time since the agreements were signed 
and the latest science regarding climate change.  The lack of annual reports that would provide some basic 
baseline data makes any community input into the review almost impossible. 
 

With regard to the Eden region FA and section 3.1, Forests NSW has been logging above sustainable yield for 
the past 8 years.  This is a major breach of not only the FA but the RFA and IFOA as well.  
 
 
 
 

 

 
‘Gnupa was a mistake’- Ian Barnes, Forests NSW Regional Manager, Batemans Bay 
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Integrated Forestry Operations Approvals 
 
The statement at the beginning of the Executive Summary is erroneous.  Ecologically sustainable forest 
management is mentioned in the Forest Agreements, legislation and delegated legislation yet Forests NSW 
interpretation of the allowable volumes leave the clauses meaningless. 
 
The review document states the review will not assess sustainability.  To state that ESFM is ‘enshrined’ within 
the legislation and then not back that up with scientifically driven data seems an aggrandisement.  Further to 
consider the ESFM milestone complete because one round of plans were delivered is erroneous.  The ESFM 
plans are now due for the next five yearly renewal. 
 
Forests NSW are in breach of cl 5(2)(a) of the Eden IFOA, being the harvesting of timber volumes greater than 
allowed under this clause. 
 
Cl 6.11 of the Eden Threatened Species License (TSL) is the Koala prescription for the region.  Cl 6.11(h) 
requires this prescription to be reviewed by 31st December 2000 in consultation with relevant stakeholders. 
This has not occurred. 
 
Cl 8.8.12 Eden TSL refers to Koala surveys in areas of known koala habitat, for example the contentious Five 
Forests and Yurammie compartments.  This clause requires consultation by Forests NSW with conservation 
groups and animal welfare groups which to date has not occurred, though promised by Forests NSW. 
 
South East Forest Rescue has documented and reported many breaches of the IFOA from desktop 
documentation to environmental breaches in the field.  These breaches are not one off lapses of judgment but a 
total failure by Forests NSW to adhere to the requirements or the intent of the IFOA.  Every logging operation 
we have audited has breaches of the IFOA. 
 
Unfortunately there has been a lack of enforcement by DECCW of the IFOAs in all regions.  A big source of 
this has been the lack staff and funding of the forestry unit and the shuffling around of departments responsible 
for compliance.  This is of particular importance as the Forestry and National Park Estate Act 1998 prevents 
anyone other than the Ministers or regulators from enforcement action over these breaches. 
 
Minor amendments – typographical errors in IFOA; 
 
6.4 Swift Parrot and Regent Honeyeater 
      c) The trees referred to in part a)* above must be marked for retention. 
      *Insert “ part a) and b)” 
 
6.13 Yellow-bellied Glider 
      c) iv. The feed trees retained in 6.13 c) ii. and iii. must be marked for retention 
      Change “ii. and iii.” to read “i. and ii.” 
 
 

Degree to which milestones have been achieved 
 

There is compelling evidence that the milestones have been poorly met.  The industry-beneficial ones have 
been cherry picked for high priority, the conservation and transparency milestones are still waiting for forward 
action.  Annual reporting milestones are not met.  The publicly available annual reports end at 2007. 
The sustainable yield review milestone is still to occur, yet it was due 31 December 2006.151 

                                                 
151 See ‘Representations on the Implementation of the RFA’s’ South East Forest Rescue 2009, available at  
< http://lisaandtony.com.au/SEFRsubmissions.htm>; see also State of the South East Native Forest Report 2010, South East Forest Rescue 2010, 
available at < http://lisaandtony.com.au/SEFRsubmissions.htm>. 
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Legal Frameworks 
 

If an area is covered under the IFOAs then Part 5 of the Environmental Planning and Assessment Act 1979 does 
not apply.152  An environmental planning instrument under the EPA Act cannot ‘prohibit, require development 
consent for or otherwise restrict forestry operations’ and in (5):  

this applies to an environmental planning instrument made before or after the commencement of this section.  
 
Forestry operations cannot be declared to be a project under Part 3A of the EPA Act, an order under Division 
2A of Part 6 of the EPA Act does not have effect, any approval of forestry operations that is in force under 
Division 4 of Part 5 of the EPA Act has no effect during any period that Part 5 of that Act does not apply to the 
forestry operations, and any development consent for forestry operations that is in force under Part 4 of the 
EPA Act has no effect during any period that development consent under Part 4 of that Act is not required for 
the forestry operations.153 
 
Stop work orders and interim protection orders of the National Parks and Wildlife Act 1974 and the Threatened 
Species Conservation Act 1995 do not apply. 154  An order under section 124 of the Local Government Act 1993 
does not have effect, therefore a LEP, REP or SEPP cannot prohibit or restrict logging on land covered by an 
IFOA.155  At s39 an area in which forestry operations authorised by an IFOA may be carried out cannot be 
proposed or identified as, or declared to be, a wilderness area under the Wilderness Act 1987 or the National 
Parks and Wildlife Act 1974.   
 
At s40 proceedings may not be brought if the breach is:  
a breach of the FNPE Act (including a breach of any forest agreement), a breach of an IFOA (including a 
breach of the terms of any licence provided by the approval), a breach of an Act or law that arises because any 
defence provided by any such licence is not available as a result of a breach of the licence, the Act that includes 
the statutory provision (including a breach of an instrument made under that Act) if the breach relates to 
forestry operations to which an IFOA applies.156 Section 40 also exempts the Act from: a provision of an Act 
that gives any person a right to institute proceedings in a court to remedy or restrain a breach (or a threatened or  
apprehended breach) of the Act or an instrument made under the Act, whether or not any right of the person has 
been or may be infringed by or as a consequence of that breach. 
 
The Regional Forest Agreements Act 2002 (Cth) removes RFA areas from the scope of the Export Control Act 
1982 and other associated regulations.  Operators are not required to obtain a yearly licence to export 
woodchips and there are no limits on the amount of woodchips which can be removed.157  The significance of 
this is that currently over eighty percent of NSW native forest is turned into woodchips.158   
 
This has the effect that Ministers who oversee the FAs and IFOAs can breach any statutory procedure with 
impunity.  So too Forests NSW and the woodchipping industry without threat of enforcement proceedings 
being initiated by the public.159 
 
 

                                                 
152 Forestry and National Park Estate Act 1998 (NSW) s 36 (1). 
153 Forestry and National Park Estate Act 1998 (NSW) s36 (2), (2A), (3), (4). 
154  National Parks and Wildlife  Act 1974 (NSW) Section 37 Part 6A. TSC Act Division 1 of Part 7 (Forestry and National Park Estate Act 1998 
(NSW) s37). 
155  Forestry and National Park Estate Act 1998 (NSW)s 38. 
156  Forestry and National Park Estate Act 1998 (NSW) s40 (2)(a), (b) (c),& (d). At 40 (1) The Forestry and National Park Estate Act 1998 (NSW) 
also exempt forestry operations from s 219, s252 and s253 of the POEO Act 1997. 
157 Statutory Rules 1997 No. 771 Export Control (Regional Forest Agreements) Regulations 
<http://frli.law.gov.au/s97.vts?VdkVgwKey=1997B02604&ViewTemplate=frliview.hts&action=View> 
158 Note: The Export Control Act 1982 regulates the export of “prescribed goods”, in 2008 SEFE exported 977,074 tonnes of green wood and 
recorded a record profit of $10,907,529. 
159 Ricketts A, and Rogers N, ‘Third Party Rights in NSW Environmental Legislation: the Backlash’ (1998) 16 Environment Plaanning and Law 
Journal  2, p161-162. 
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Identification of Areas Where Improvements in Administration, Enforcement and Compliance Can be 
Achieved 

 
One of the many major failures is the lack of provision of annual reports on the agreements and ESFM 
indicators and criteria.  Further there have been many breaches of the agreements and approvals documented to 
date and many milestones have not been accomplished.  It is obvious the current situation is not working and 
the only way forward is termination of native forest logging. 
 
South East Forest Rescue has recorded many and numerous breaches of all legislative and delegated legislative 
instruments, except the Forestry Regulations, by either Forests NSW and or the parties to these agreements. 
 
Forests NSW and the government are in breach of many Acts and Agreements.  The breaches of most concern 
are the total failure to undertake any 5 yearly reviews for any region.  Coupled with this is the failure to supply 
adequate annual reports for all regions. 
 
The greatest failure is that relating to the review of sustainable yield, the most important component in ESFM, 
without which makes any claims by Forests NSW that their operations are in accordance with the principals of 
ESFM a total fabrication. 
 
Forests NSW have consistently shown contempt for compliance with many different acts and agreements while 
consistently using these same acts and agreements to justify their operations.  The time has come to put a stop 
to this rogue agency and to rein in the environmental degradation they are overseeing on State owned land.  
 
Extent of Compliance with Terms and Conditions 
 

This is the scandalous negligence of the FA/IFOA scenario.  Have any of the responsible Ministers ever used 
their powers to prosecute any breaches on the south coast in the Land and Environment Court? Has the 
regulator?  Any active or recently logged compartment can be entered and easily found within it will be 
multiple non-compliance events and instances of bad forestry practice.  There has been no genuine attempt at 
educating the forestry workers in what the licence conditions actually require, for example the rocky outcrop 
identification issue. 
 
 

Remedies of threatened or apprehended breaches since the date of assent.160 
 

 
EDEN 

1999
2000 

2000
2001 

2001
2002 

2002
2003 

2003
2004 

2004 
2005 

2005 
2006 

2006
2007 

2007 
2008 

2008 
2009 

TOTAL  

Audits 5 3 7 3 3 4 1 2 3 4 35 
Breaches 57 34 39 24 33 17 91 104 108 79(2 

ongoing 
586 

Warning 
Letter 

3 3 3 2 3 3 1 2 3 1(2  ongoing 24 

Remedial 
Works(per 
site) 

17 17 5 2 13 5 8 8 4 0 79 

Clean-up 
Action 

0 0 0 0 0 0 1 0 0 0 1 

PINS 0 0 0 0 0 0 0 0 0 2 ongoing 
investigation
s ongoing) 

0 

Prosecutions 0 0 0 0 0 0 0 0 0 0 0 

 
 
 
 
 

                                                 
160 Provided by Ian Cranwell, DECCW EPRG, 2009.   
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This situation is wholly due to the IFOA being riddled with grey-wording, myriad loopholes and allowances the 
forestry industry has white-anted into the prescriptions, making conservation bottom priority and Department of 
Primary Industries output high priority.  The promised maintenance of the enforcement of the IFOAs has not 
materialised and has been budgeted to redundancy status.   
 
In Mogo State Forest DECCW took no further enforcement action against Forests NSW for a breach when told 
by Forests NSW that:    

Forests NSW did acknowledge that whilst some of the trees marked for retention did not strictly meet the 
requirements of hollow-bearing, an adequate number were retained across the landscape when unmarked trees 
were included in the count. 161   

There is no clause in the Southern Region IFOA allowing unmarked trees to be used in habitat tree retention 
counts. 
 
The NSW Scientific Committee made a determination in 2007 that: 
     the loss of hollow-bearing trees is a key threatening process.   
 
During forestry operations thousands of hollow-bearing trees per week are routinely destroyed.  
Representations have been made to the Minister recommending changes to forestry operation’s prescriptions to 
ameliorate this environmental impact but no change has been made to on-ground forestry activities to prevent 
this on-going loss.162 

State Forests issues short-term (6 month) licences to operators and contractors until they acquire appropriate 
skills to receive a Forest Operators Licence.  We understand that operators and contractors are able to repeatedly 
renew these short-term licences.  This practice effectively circumvents the assurance that all licensed personnel 
are adequately trained and have the competencies and skills required to work on State Forest land.163 

   
Compensatory habitat should be one remedy for breaches of the IFOA.  The dollar amount of PINs able to be 
issued for breaches of TSL needs to be increased markedly to represent genuine disincentive.  DECCW EPRG 
are currently resorting to sending Forests NSW officers to investigate breaches.  Therefore, it should come as 
no surprise, that when the perpetrator of the crime is sent to report on the crime the result is no evidence of the 
crime.   

Regulatory systems rely upon the enforcement of statutory requirements.  When there is no enforcement 
contraventions go unpunished and the incentive for compliance is nil.164 

 
Unnecessary discretionary wording must be removed from all IFOA Licence conditions to allow definitive 
interpretations by the court. 
 

                                                 
161 Letter: DECCW to Whan (SEFR) 16/2/09. 
162 This also applies to the Key Threatening Process of removal of dead standing trees.  
163 Auditor-Generals Report on Forestry Vol 5, available at 
<http://www.audit.nsw.gov.au/publications/reports/financial/2004/vol5/173_ForestryCommission.pdf>. 
164 Macintosh A, ‘Why the Environment Protection and Biodiversity Conservation Act’s Referral, Assessment and Approval Process is Failing to 
Achieve its Environmental Objectives’ (2004) 21 Environment and Planning Law Journal 288, p302.  
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It should come as no surprise that the FNPE Act and its subordinate regulations were enacted to further the 
interests of the Forestry Commission, Harris Daishowa,165 the Construction Forestry Mining and Energy Union, 
National Association of Forest Industries,166 the logging and haulage contractors, the police and the state. 
 

Sometimes legislation arises to further the interests of one group or another, against other interest groups and 
sometimes the entire society.167 

 
An indication that this was the case is the reaction of the Commonwealth when the Queensland government 
refused to sign the Queensland RFAs and proposed instead a transition to hardwood plantations.168 The 
Commonwealth Minister for Forestry, Wilson Tuckey, wrote personally to the thirty sawmills that would be 
affected, within three working days of the Queensland government’s proposal announcement, opposing the 
proposal, couched in a concern for jobs. 

Our fundamental view is that a SE Queensland RFA must provide for a continued, viable native 
timber industry [it must fall] within the parameters of …our requirement for real jobs protection and 
growth.169 

This statement was proved erroneous when more jobs were created as part of the plantation sector proposal 
than under the status quo of the RFA proposal. 
 
Tuckey’s approach to the RFA outcomes was made clear in his stance on the NSW government’s proposals for 
the Eden region in early 1999 when he showed that he was prepared to use the Commonwealth’s financial 
resources to engineer his preferred outcome.  Tuckey declared that the Commonwealth would refuse to sign 
that RFA.  Unless significant modifications were made, he would not release the Commonwealth monies 
earmarked for the region under the forest industry restructuring package nor would he issue the necessary 
export licences.170 
 
We call for a judicial inquiry into the nature, extent and effect of any unlawful or otherwise inappropriate 
logging or workplace practice including any practice or conduct relating to, but not limited to; 

(i) the Forestry Act 1916, the Forestry and National Park Estate Act 1998, the  Integrated Forestry 
Operations Approvals, the Regional Forest Agreements or other laws relating to forestry. 
(ii) fraud, corruption, collusion, anti-competitive behaviour, coercion, violence, false and misleading 
statements. 
The nature, extent and effect of any unlawful or otherwise inappropriate practice or conduct relating to; 
(i) failure to disclose or properly account for practices and financial transactions. 
(ii) inappropriate management, use or operation of industry funds for redundancy or any inappropriate use of 
funds, given that Forests NSW native forest sector is currently running at over fourteen million dollars in the 
red.  In 2001 the Auditor-General raised concerns over the liquidity situation of Forests NSW further stating: 

the situation needs to be monitored closely by the Board of the Forestry Commission and the 
Government.171 

 
The inquiry should inquire into whether any practice or conduct that might have constituted a breach of the law 
should be referred to the relevant Commonwealth or State agency.172 
 

If Forests NSW can prove it has adhered to the RFAs and IFOAs management obligations then on the evidence 
                                                 
165 Now Nippon Paper Group trading as South East Fibre Exports. 
166 NAFI is the very well funded lobbying body of the woodchip industry, based in Canberra. 
167 See Chambliss W and Seidman R, Law, Order and Power, Addison-Wesley Pub Co, 1982, pp77-78. 
168 Brown A J, ‘Beyond Public Native Forest Logging: National Forest Policy and Regional Forest Agreements After Sth East Queensland’ 18  
Environment and Planning Law Journal  2. 
169 Media Release, W Tuckey MP, “Report does not support QLD RFA proposal,” REF AFFA99/130TU, 30 Nov 1999.  The minister was in direct 
conflict with the QLD Timber Board. 
170 Tuckey W,  ‘Gallop’s ‘New South Wales’ forest policy’ Media Release 11 February, 1999, AFFA99/15TU; Tuckey W,  ‘Carr government 
promises on timber industry adjustment packages dishonoured’ Media release, 7 March, 1999, AFFA99/25TU; Tuckey W, ‘NSW forest workers 
should not trust Carr’’ Media release AFFA99/26TU, 10 March, 1999. 
171 Auditor-Generals report to Parliament, Vol 1, 2001,< http://www.audit.nsw.gov.au/publications/reports/financial/2001/vol1/173Forestry.pdf>. 
172 A reference to practice or conduct includes acts or omissions.   
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of non-compliance and significant damage to the environment, the IFOAs must be inadequate and flawed 
instruments with which to protect the environment and the communities interests.  If, on the other hand, the 
IFOAs are found to be delivering positive environmental outcomes then Forests NSW must be found to be 
mismanaging the native forest estate to a serious degree. 
 
 
 
 
 
 
 

 

 
Nullica State Forest 
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Compliance and Enforceability 
‘The penalty imposed should act as a deterrent, not only to the defendant but to others.’173 

 
Forests NSW, or any other person logging native forest are subject to conditions of the IFOAs including 
terms of relevant licences in RFA areas.174  Forests NSW has stated publicly that, as there are RFAs and IFOAs 
in place, they are operating lawfully. 
 
Although codes of practice are generally ‘aspirational’ they may be recognised as legal instruments and 
accorded formal stature as legislative instruments.  Where they set out standards for compliance then they 
create enforceable obligations.  Notes to cl 57(1) of the Southern IFOA state: 

Section 26(2) of the Forestry and National Park Estate Act 1998 requires that all persons carrying out 
forestry operations to which this approval applies comply with its terms.  This means that even holders of 
authorities that are issued or granted under the Forestry Act 1916 prior to the granting of this approval 
must comply with the terms of this approval.175 

 
Illegal logging practices were clearly defined by the United Nations in 2005.176  These practices are defined 
as: 

1. Logging species protected by national and State law; 
2. Logging outside concession boundaries; 
3. Logging in protected areas; 
4. Logging in prohibited areas such as steep slopes, river banks and catchment areas; 
5. Removing under/over-sized trees; 
6. Extracting more timber than authorised; 
7. Logging when in breach of contractual obligations; 
8. Restricting information about procurement contracts; 
9. Tailoring contract specifications to fit a specific supplier; 
10. Failing to meet licence provisions including pollution control standards. 

 
It is stated there are a number of underlying causes identified as contributing to occurrences of illegal forestry 
practices.177 Main causes are stated as policy and legal framework that is flawed, corruption in public and 
private sectors, inadequate or deficient information about forest resources operations, high demand for low-cost 
timber and minimal or no law enforcement.178  One of the main ways to indicate noncompliance with 
legislation is that in-country industrial capacity is exceeding sustainable supply.179 
 
To merely state compliance on grounds of having legislative frameworks in place seems erroneous, proved 
more so by data on systemic non-compliance.180  Either logging contractors are not reading legislation or the 
drive for financial gain outweighs the need to comply with regulations.  As Forests NSW and contractors are 
currently in a state of non-compliance fulfilling all of the UN illegal logging practice criteria above, coupled 
with having exceeded sustainable supply, there is therefore little hope that any legislation will have the desired 
affect, regardless of adequacy, if not combined with appropriate regulatory response.181 

                                                 
173 Environment Protection Authority v Forestry Commission (NSW) No 2 [1997] NSWLEC 96, Shehan J at [15]. 
174 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Eden Region 1999; the new  unreviewed 
amended IFOAs make no mention of this clause. 
175 Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region 2001 cl 57(1). 
176 Best Practices For Improving Law Compliance in the Forestry Sector, FAO Forestry Paper 145, Food and Agriculture Organisation of 
the United Nations, International Tropical Timber Organisation, Rome, 2005. 
177 See Director-General of the DECC v John Rae [2009] NSWLEC 137; Director-General, Dept of Environment and Climate Change v 
Calman Australia Pty Ltd; Iroch Pty Ltd; GD & JA Williams Pty Ltd t-as Jerilderie Earthmoving [2009] NSWLEC 182; Director-General 
of the Department of Environment and Climate Change v Hudson [2009] NSWLEC 4; Department of Environment and Climate Change v 
Olmwood Pty Limited [2010] NSWLEC 15. 
178 Best Practices for Improving Law Compliance, above n176. 
179 See ‘ESFM- Ecologically She’s Finished Mate’ SEFR Sustainable Yield Report, 2010. 
180 Non-Compliance Register, public copy 2007. 
181 See Smith J, ‘Making Law Work: Compliance and Enforcement of Native Vegetation Laws in NSW’ (2009) 88 Impact p3-5; for an 
insightful history of the ‘Redgums decision’ see Flint C, ‘River Red Gum: Barking Owls and Broken Laws on the Murray River’ (2009) 88 
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Regulatory Response 
 

On public land, due to legislative exemptions, duty to enforce compliance to forestry legislation has been the 
sole responsibility of regulators.182  It is also the duty of regulators to enforce compliance of the PNF Code on 
private land.183 The role which the public can play in attempting to trigger statutory and common law 
environmental protections in New South Wales is minimal. 
 
The ‘whole of government’ approach adopted by the NSW Government has resulted in the original regulator, 
the Environment Protection Agency, being subsumed within the Department of Environment, Climate Change 
and Water, and the establishment of the Environment Protection and Regulation unit which contains within it 
the ‘specialised’ Forestry unit.184 
 
Current State regulatory response practice is one of administrative response or relying on voluntary agreement 
to discontinue unlawful behaviour.  Retributive justice by way of fine for damage to environment is next to 
non-existent for the native forest logging industry on the south coast.185 
 
It seems the assumption is Forests NSW and their contractors have been drawn within the administrative 
system by being granted licences and having the IFOAs and RFAs in place, and that they will cooperate in the 
bargaining process.  This assumption has proven to be miscalculated.186 
 
The two strongest forces ensuring remedial works, and environmental compliance, are criminal prosecutions 
and potential clean-up liability.187  However regulators in Australia have been accused of not utilising the full 
scope of penalty provisions and focusing on ‘less robust options’.188  It has been argued that if regulators 
continue to implement softer penalty provisions deterrence objects of legislation will be greatly undermined 
and no remediation will ensue.189  It is argued that while imposing fines on offenders who harm the 
environment may have a deterrent effect, this does not repair damaged ecosystems.190 
 
The EPA Prosecution Guidelines, which govern DECCW’s regulatory response, state penalty notices are 
deemed appropriate where the breach is minor, the breach is a one-off situation that can be remedied easily and 
the issue of a penalty notice is likely to be a practical and viable deterrent.191  It is stated that regulators are able 

                                                                                                                                                                                     
Impact p6-10; see also Prest J, ‘Council Officer Prosecuted for Biodiversity Offences: Garrett v Freeman’ (2007) 12 Local Government Law 
Journal 4, p203. 
182 Forestry and National Park Estate Act 1998 (NSW) s40. 
183 On the south coast logs from private native forestry make up 10% of the total volume that goes to the Eden chipmill per year, URS 
Environmental Assessment Eden Biomass Power Station; on the north coast the estimated annual volume of private native forest timber 
harvested is 270,000 m3. 
184  ‘DECCW will continue to work with Forests NSW. The State forests of the Eden Forestry Region…were set aside by the Eden RFA 
1999 to provide a guaranteed timber supply to industry. Please be assured that the NSW Government and DECCW are working to protect 
the koala population and at the same time promoting regional economic development and employment’ Letter to L Bower from M Saxon, 
Acting Director South, DECCW Environment Protection and Regulation, May 7, 2010. 
185 In the Southern and Eden Regions Forests NSW has received three fines and 41 warning letters since 1999, despite the illegal clearing of 
100ha of Kosciusko National Park, the unlawful logging of a gazetted Aboriginal Place on Mumbulla Mountain and hundreds of EPL and 
TSL breaches; there was one prosecution on the north coast by the EPA in 2004, and recently a fine for logging an EEC; information 
provided by DECCW EPR Forestry Unit and NEFA. 
186 Farrier D, ‘In Search of Real Criminal Law’ in Bonyhady T [ed], Environmental Protection and Legal Change, Federation Press, 
Sydney, 1992, Ch 4. 
187 Smith S L, ‘Doing Time for Environmental Crimes: The United States Approach to Criminal Enforcement of Environmental Laws’ 
(1995)12(3) Environment and Planning Law Journal 168; Chief Executive Officer Department of Environment and Conservation v Szulc 
[2010] WASC 195; a three month jail sentence for Munglinup farmer Maxwell Szulc, 27 July 2010 < http://au.news.yahoo.com/thewest/a/- 
/breaking/7659368/wa-farmer-jailed-for-contempt/ >. 
188 The Australian Network of Environmental Defender’s Offices, Independent Review of the Environment Protection and Biodiversity 
Conservation Act 1999, Submission 189, p15, < http://www.environment.gov.au/epbc/review/submissions/pubs/189-australian-network-of-
environmental-defenders.pdf > viewed 16 June, 2010. 
189 Bates G, ‘Enforcement of Environmental Laws: Remedies for Regulators’ in Environmental Law in Australia (7th ed), Chapter 16 
(2010). 
190 Planetarian Rights Declaration, explanation provided at < http://www.youtube.com/watch?v=rwui_cdw-6k&feature=related >. 
191 EPA Prosecution Guidelines (2nd ed) July 2001; revised June 2004, Department of Environment and Conservation (NSW) for the 
Environment Protection Authority s12. 
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to pursue non-prosecution options with objectives being preventing, controlling, abating or mitigating any harm 
to the environment, caused by an alleged offence, or to prevent continuance or recurrence of an alleged 
offence.192  The Guidelines also state it is not appropriate to issue penalty notices where there are on going 
breaches, the penalty prescribed on the notice would be clearly inadequate for the severity of the offence, or 
multiple breaches have occurred.193 
 
In the UK the Environmental Justice Project conducted workshops seeking to clarify the extent of compliance 
of government departments and citizens with the Aarhus Convention:194 

It is clear that many determined and persistent offenders do not respond to fines.  As such, the criminal 
system risks failing to meet the basic requirements of the Aarhus Convention, in that the penalties 
imposed are neither ‘adequate’ nor ‘effective’ to address environmental and wildlife crime.195 

 
Command and control regulations involve laws supported by sanctions to prohibit or restrict harmful activities, 
arguably this is the purpose of protective legislation.  It is important that regulators investigate potential 
offences and then bring perpetrators before an independent court or tribunal to determine whether an offence 
has occurred, and if so, trusting that courts will determine appropriate sanctions to be imposed.196 
 
If previous administrative responses to contraventions have not resulted in compliance, the offender has made 
deliberate attempts to conceal their offences, shows no contrition and the public expect that offences will be 
dealt with by prosecution, conducted in public before a court, then there are good grounds for prosecution.197 
 
Mr Justice Lloyd stated in Director-General of the Department of Land and Water Conservation v Greentree & 
Anor [2002] NSWLEC 102 that: 

In my opinion the balancing of the legitimate public interest in the conviction of a crime and 
punishment of those who may be guilty against ensuring that the defendants are able to meet the 
case sought to be made against them, requires that greater weight should be given to the 
former.198 

 
The EPA Guidelines state factors used in determining whether ‘the public interest’ requires a prosecution 
includes seriousness or, conversely, triviality of the alleged offence or that it is of a ‘technical’ nature only, the 
harm or potential harm to the environment caused by the offence, whether the offender has been dealt with 
previously by non-prosecutorial means, whether the breach is a continuing or second offence. 
 
The Crimes (Sentencing Procedure) Act 1999 (NSW) states purposes for which a court may impose a sentence 
on an offender are to ensure that the offender is adequately punished for the offence, to prevent crime by 
deterring the offender and other persons from committing similar offences, to protect the community from the 

                                                 
192 Protection of the Environment Operations Act 1997 (NSW) s219(3). 
193 EPA Prosecution Guidelines above n191, s12.12. 
194 UNECE Convention on Access to Information, Public Participation in Decision Making and Access to Justice in Environmental Matters 
1998; entry into force 2001; Australia is not a signatory < http://www.unece.org/env/pp> viewed 28 August 2010; see Brazil P, ‘Recent 
Developments- Public Participation in Decision-Making in Environmental Matters: The Aarhus Convention, 25 June 1998’ (2001) 20 
Australian Mining and Planning Law Journal; Nadal C, ‘Pursuing Substantive Environmental Justice: The Aarhus Convention as a ‘Pillar’ 
of Empowerment’ (2008) 10 Environmental Law Review 37; see also < http://www.guardian.co.uk/environment/2010/aug/27/legal-
costsenvironment- un >. 
195 Hatton C, Castle P, and Day M, ‘The Environment and the Law - Does Our Legal System Deliver Access to Justice? A Review’ (2004) 
6(4) Environmental Law Review 240. 
196 Gunningham N, Grabosky P, and Sinclair D, Smart Regulation: Designing Environmental Policy, Oxford University Press, Melbourne, 
(1998); McGrath C, Environmental Litigation Course Outline, ANU, 2010; Bartel R, ‘Sentencing For Environmental Offences: An 
Australian Exploration’ Presented at the Sentencing Conference (February 2008) National Judicial College of Australia/ ANU College of 
Law,<http://njca.anu.edu.au/Professional%20Development/programs%20by%20year/2008/Sentencing%20Conference%202008/papers/Bart 
el.pdf>; see Gippsland Coastal Board v South Gippsland SC [2008] VCAT 1545. 
197 DEWHA Compliance and Enforcement Policy, Australian Government, 2009, 
<http://www.environment.gov.au/about/publications/pubs/compliance-enforcement-policy.pdf> viewed 16 June 2010. 
198 See Director-General of the Department of Land and Water Conservation v Greentree & Anor [2002] NSWLEC 102, Lloyd J at 
[126] quoting Mason CJ, Deane and Dawson JJ in Ridgeway v The Queen [1994] HCA 33 at [38]; see also Australian Government 
Department of the Environment, Water, Heritage and the Arts, Compliance and Enforcement Policy. 
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offender, to promote rehabilitation of the offender, to make the offender accountable for their actions, to 
denounce conduct of the offender and to recognise the harm done to the victim of the crime and the 
community.199 
 
These purposes can be easily transposed, in an environmental offence context, to regulatory response.  If 
objectives of regulators are ‘to prevent, control, abate or mitigate any harm to the environment’, particularly 
with regard to continuance and recurrence, then current policy of issuing warning letters repeatedly for the 
same offence by the same offender seems dispositive to the overall strategy for achieving objectives, as does 
lack of penalties, which send a clear message that there will be no prevention via deterrence.200 
 
Response considerations rely on value judgements and knowledge base of regulatory decision makers.  If there 
is a gap in the knowledge base, response considerations are likely to be based on incorrect assumptions.  In 
many cases what has been deemed a technical breach is in fact serious damage or harm to the environment and 
habitat for species.201 What may seem insignificant on paper is very significant on-ground. 
 
While there is no mention in the EPA Guidelines of the Braithwaite Enforcement Pyramid it seems this, or a 
form of this, regulatory tool on choice of response has been in use.202 
 
It must be stated that any enforcement pyramid is not designed as a step ladder.  The level of harm determines 
response, which is reflected in the EPA Guidelines.  If harm is serious, deliberate and done for commercial 
gain, regulators can go directly to the top of the pyramid, without having first sent a warning letter or other 
form of administrative action.  It could be argued that Forests NSW and most of the logging contractors are on 
level 5, yet regulatory response continues to remain at level 2, which is seemingly a misconception or 
misunderstanding of choice of response.203 
 
Forests NSW and their authorised contractors have produced real harm to environment and ecosystems, to the 
community, to cultural heritage, the economy and resources.  They make and have made deliberate attempts to 
conceal their offences.  Previous administrative responses to contraventions by Forests NSW have not resulted 
in compliance and the public expect prosecutorial action on these unlawful acts.  Proceedings would be seen by 
the public as being in the public interest. 
 
Public Trust and Public Interest 
 

State forests are public lands, in effect owned by NSW citizens, but held in trust by the NSW Government.  The 
doctrine of public trust focuses on government responsibilities for proper management of public natural 
resources.  This is a simple doctrine in that natural resources are held by the Crown or government ‘in trust’ for 
the common benefit of the public generally.204  This means that government cannot disaffect public lands 
unless benefits arising from alienation will compensate for the loss.  The public trust doctrine is used 

                                                 
199 Crimes (Sentencing Procedure) Act 1999 (NSW) s3A (a) (b) (c) (d) (e) (f) (g); if the phrase ‘and the environment’ is inserted 
after both s3A(c) and (d) applicability becomes clear. 
200 Bentley v BGP Properties Pty Limited [2006] NSWLEC 34 at [149-150]. 
201 See < http://www.lisaandtony.com.au/breaches.htm >; on rocky outcrops see Michael D R, Lindenmayer D B, and Cunningham R B, 
‘Managing Rock Outcrops to Improve Biodiversity Conservation in Australian Agricultural Landscapes’ (2010), 11(1) Ecological 
Management and Restoration. 
202 Developed in 1986; a revised form of the Enforcement Pyramid (1992) is available at United Nations Environment Programme Division 
of Environmental Law and Conventions, Online Manual on Compliance with Enforcement of Multilateral Environmental Agreements 
< http://www.unep.org/dec/onlinemanual/Enforcement/NationalApproaches/tabid/74/Default.aspx?page=9 > viewed 30 August 2010. 
203 Ayres I, and Braithwaite J, Responsive Regulation: Transcending the De-regulation Debate, Oxford University Press, Oxford, (1992). 
204 See Bonyhady T, ‘A Usable Past: The Public Trust in Australia’ (1995) 12 Environment and Planning Law Journal 329; see also Sax 
Defending the Environment: A Strategy for Citizen Action, Vintage Books, (1972), p165; see Willoughby CC v Minister (1992) 78 LGERA 
19; see also Preston B, ‘The Role of the Judiciary in Promoting Sustainable Development; the Experience of Asia and the Pacific’ (2005) 9 
Asia and Pacific Journal of Environmental Law 109, p203; see EPA v Softwood Holdings Ltd (2000) 110 LGERA 87; EPA v Norco Cooperative 
Ltd (2000) 108 LGERA 137; EPA v Port Kembla Copper Pty Ltd (2001) 115 LGERA 391; EPA v Collex Pty Ltd (2001) 115 
LGERA 337; EPA v Hotchief AG [2006] NSWLEC 200. 
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extensively in American environmental litigation and advocacy.205  This doctrine has also been applied 
judicially in other international jurisdictions. 
 
Australia, and indeed New South Wales, has case law precedent for this doctrine.206  In a celebrated case in 
Sydney in the late 1800s, Re Sydney Harbour Collieries Co (1895), the Court stated the Government of the day 
was in: 

a position in relation to public lands something in the nature of a trustee under obligation to dispose of or 
alienate those lands, whether permanently or temporarily, only in the interest and for the benefit of the 
people of this Colony.207 

 
The two terms ‘public interest’ and ‘public trust’ are intertwined.  Land held in the public trust is held and 
managed in the public interest.  Section 11(1)(a) of the Forestry Act 1916 (NSW) states the powers and duties 
of the Forestry Commission are to: 

have the control and management of State forests, timber reserves and flora reserves and shall control 
and manage them in such manner as best serves the public interest. 

 
The famous quote used in the EPA Guidelines by Sir Hartley Shawcross states: 

Indeed the very first Regulations under which the Director of Public Prosecutions worked provided that 
he should … prosecute “wherever it appears that the offence or the circumstances of its commission is 
or are of such a nature that a prosecution in respect thereof is required in the public interest.”208 

 
The Commonwealth and State Government signatories to the Southern Forest Agreement 2002 stated: 

that the overriding intention of forest management across all tenures is to maintain and enhance all forest values 
in the environmental, social and economic interests of the State.209 

 
Mr Justice Shehan in EPA v Forestry Commission of NSW [1997] NSWLEC 96 held that: 

The Forestry Commission, although gaining a profit from its activities, carries out a function in the public 
interest, and the public looks to the public body involved in the industry to set some standard for the private 
sector of it…The forestry industry must be persuaded to adopt preventative measures because the potential for 
harm to the environment is great, and is a public concern reflected in the relevant legislation.210 

 
It could be argued that the NSW Government and Forests NSW are in breach of public interest by not taking 
steps to reduce greenhouse gas emissions, by incurring million dollar losses every year and by continuing 
archaic practices of clear-felling or patch clear-felling which destroys public forests that contain cultural 
heritage and species we have yet to discover.  Perhaps this is what Bonyhady terms ‘alienation of the public 
domain’.211 
 
State forests on the south coast are not being logged because the community needs timber or firewood.  They 
are not being logged because the community which depends on them need money.  They are being logged 
because of a contract that the State Government has entered into with a Japanese owned company to supply 
logs for woodchipping for the next ten years, and this contract has, in turn, ensured a lack of supply. 
 
It would be difficult to argue that environmental damage caused by logging for woodchips for a multinational 
wholly Japanese owned company was in the public interest or for public benefit.  It would seem therefore that 
this amounts to a broken pact with the public and is in conflict with the doctrine of public trust.  It could be 
argued that by not managing forests in the public interest Forests NSW are in breach of public trust. 

                                                 
205 Sax J L, ‘The Public Trust in Natural Resource Law: Effective Judicial Intervention’ (1970) 68 Michigan Law Review 471. 
206 Willoughby City Council _ Minister Administering National Parks and Wildlife Act (1992) 78 LGERA 19. 
207 Re Sydney Harbour Collieries Co (1895) 5 Land and Appeal Court Reports 243. 
208 EPA v Forestry Commission of NSW [1997] NSWLEC 96 as per Sheahan J. 
209 Southern Region Forest Agreement 2002, Preamble 1.3(d). 
210 Environment Protection Authority v Forestry Commission (NSW) No 2 [1997] NSWLEC 96, Shehan J at [15]. 
211 Bonyhady T, ‘A Usable Past: The Public Trust in Australia’ (1995) 12 Environment and Planning Law Journal 329. 
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It could be argued that by not instigating proceedings when unlawful acts occur DECCW are also in breach of 
the doctrine of public trust.  Further Forests NSW and their authorised contractors offences are recurring and 
continuous, therefore DECCW are in breach of the EPA Guidelines by continuing to choose administrative 
responses. 
 
Civil or Criminal? 
 

In many instances, of Forests NSW and logging contractors non-compliance, appropriate regulatory response 
according to the Prosecution Guidelines should be instigation of criminal proceedings.  While there is a 
demonstrated unwillingness on the part of regulators to take civil enforcement action, there seems however to 
be absolute unwillingness to instigate criminal proceedings. 
 
The High Court of Australia has for decades been adopting the approach that all persons, corporations and 
authorities, public or otherwise, are subject to the law.  Public and other authorities are subject to the same 
principles of liability as persons generally.212  That is part of the rule of law. 
 
The Cooney Committee of the Australian Senate Standing Committee on Legal and Constitutional Affairs 
regarded offences involving fraud or dishonesty as the criterion of conduct that is ‘genuinely criminal in 
nature’.213  
 
Regulators could choose a civil remedy option in conjunction with a later criminal proceeding.  Interlocutory 
relief in civil litigation backed by action for contempt of court, or criminal action, offers a big stick to stop 
offenders from blatantly disregarding legislated requirements.214 
 
The DPP Prosecution Guidelines state: 

A decision whether or not to prosecute must clearly not be influenced by possible political advantage or 
disadvantage to the Government or any political group or party.215 

 
There is argument that financial penalties for criminal actions are far lower than civil penalties, which seems to 
account for regulators preferring civil actions to criminal prosecutions.  However it is up to the Court to 
ultimately decide and impose penalties.216 
 
Real crime should be dealt with through proper processes of criminal law and the criminal justice system.  
 
An inappropriate consideration is to avoid a particular court or tribunal because of the nature of the case (e.g. a 
highly technical case that the regulator believes a jury will have difficulty understanding).  Regulators must 
trust the civil and criminal justice systems and all courts.217 
 
Justice Hayne rejected argument that classification of proceedings as ‘civil’ or ‘criminal’ is a determining 
factor of the appropriate standard of proof.  In Chief Executive Officer of Customs v Labrador Liquor 
Wholesale Pty Ltd (2003) 201 ALR 1 his Honour said the classification: 

Seeks to divide the litigious world into only two parts when, in truth, that world is more complex 
and varied than such a classification acknowledges.  There are proceedings with both civil and 
criminal characteristics…The purposes of those proceedings include purposes of deterrence, and 
the consequences can be large and punishing.218 

 
                                                 
212 Exceptions could be available under the Civil Liability Act 2002 (NSW). 
213 Commonwealth, Senate Standing Committee on Legal and Constitutional Affairs, Company Directors Duties- Report on the Social and 
Fiduciary Duties and Obligations of Company Directors- Parliamentary Paper No 395 of 1989, Australian Senate, Canberra, 1989. 
214 See Minister for Environment & Heritage v Greentree (No 1) [2003] FCA 857. 
215 Prosecution Policy of the Commonwealth, DPP Prosecution Guidelines, 2009. 
216 McGrath C, above n196. 
217 McGrath C, above n196. 
218 Chief Executive Officer of Customs v Labrador Liquor Wholesale Pty Ltd (2003) 201 ALR 1 at [28-29]. 
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It seems however expectations that offences on the south coast will be dealt with by prosecution of any sort, 
whether criminal or civil, conducted in public before a court, are unfounded within the near future, given that 
the strongest regulatory response has been the issuing of three fines in ten years.  It is understood that non-
compliance relies on lack or inadequacy of regulatory response.  How then has the regulator chosen only 
voluntary or administrative responses, given that decisions must not be influenced by considerations of political 
advantage?  
 
The defences of honest and reasonable mistake of fact and due diligence are the reason the regulator has chosen 
not to prosecute these unlawful acts, despite the authorities that are now available, despite the regulator being 
no stranger to litigation, despite suspicious circumstances, erroneous statements by the offenders, and despite 
strong clear evidence that damage has occurred as a result of the offenders actions.219 
 
A Licence to Kill 
 

Forests NSW state that as they have Threatened Species Licences their operations are lawful.  The TSLs 
authorise conduct that is likely to result in: 

1. Harm to a threatened species (being an animal) or protected fauna; 
2. The picking of a threatened species (being a plant) or a protected plant; or 
3. Damage to the habitat of a threatened species.220 

 
This is a paradox when combined with the sentence in the next clause, which sets out the intent of the 
delegated legislation: 

The objectives of this licence are to set out the minimum measures to protect threatened species and 
protect the habitat of threatened species from activities associated with timber harvesting. 

 
It is hard to argue that harming and damaging threatened species are minimum forms of protection, or 
indeed any form of protection, as is allowing logging of threatened and endangered species habitat.  
 
In murder trials there is not talk of the defendant slightly killing the victim, or how much impact the 
murder act had on the victim, dead is dead.221 Just as ‘legal murder’ is an oxymoron, so too the logging of 
an endangered ecological community, threatened or endangered species habitat in the name of protection. 
 
Extent to which the terms of the three licences have been successfully integrated 
 

There has been no successful integration of the three licences; the Fisheries Management Licence is 
administered by the Department of Primary Industries which has no interest in proper conservation outcomes.   
The compliance and enforcement of this licence must be moved into the DECCW Forestry compliance unit. 

   
                                                   Fish Friendly Bridge-Buckenboura River                  Jinkers drive straight through river  

                                                 
219 Histollo Pty Ltd v Director-General of National Parks and Wildlife Service (1998) 45 NSWLR 661; Bentley v BGP Properties Pty 
Limited [2006] NSWLEC 34; Director-General of the Department of Environment and Climate Change v Taylor [2007] NSWLEC 530; 
Garrett v Freeman (No. 4) [2007] NSWLEC 389; Director General, Department of the Environment, Climate Change and Water v Ian 
Colley Earthmoving Pty Ltd [2010] NSWLEC 102. 
220 Terms of Licence Under the Threatened Species Conservation Act 1995 Eden Appendix B, Preamble Authorisation. 
221 Prest J, Biodiversity Law and Policy Lecture, ANU, 2010. 
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Above, Below and Beyond the Law 
 

Because domestic implementation of climate change law has not been achieved in a forestry law context, 
Forests NSW are able to destroy native forests, exacerbating the effects of climate change, without having to 
account for any greenhouse gas emissions, or abide by any climate change mitigation law. 
 
As past behaviour can be indicative of what to expect in the future, snig tracks will criss-cross through  ‘species 
protection zones’, creeks and rainforest gullies as part of Forests NSW ‘active management’, regardless of 
protective measures on paper.222 
 
It could be expected that there will be many breaches of licence and non-licence because execrably the critical 
factors to deterrence are missing.  When auditors send in breach reports regulatory response will be 
administrative, even though proceedings would be seen by the public as being in the public interest, even 
though appropriate regulatory response should be instigation of criminal proceedings, even though real crime 
should be dealt with through proper processes of criminal law and the criminal justice system. 
 
Forests NSW will argue they had no knowledge of the facts, that they had exercised due diligence, fulfilled 
requirements and DECCWs understanding of requirements were mistaken, the IFOAs are in place and further 
contractors have licences to kill.  There will be no penalties to avoid, no future liabilities. 
 
However decisions whether or not to prosecute should be made in the interests of the environment, the offender 
and the community at large.  The confidence of the community in the criminal justice system has been seriously 
undermined as decisions are seen as being motivated by political considerations.223 
 
Strategies aimed at addressing the problem of illegal activities need to include stronger legal options and 
penalties in order to discourage illegal activities and facilitate legal behaviour.  The Environmental Justice 
Project’s report found fines are an inadequate regulatory response.  They make six recommendations which are 
equally as applicable in NSW; regulatory agencies should be adequately resourced, magistrates are urged to 
adopt the ‘Costing the Earth’ Sentencing Guidelines, statutory powers of the regulators should be augmented, 
there should be a strengthening of the statutory regime, an establishment of a national database for recording 
criminal environmental cases, stronger penalties for non-compliance and offences, and magistrates being urged 
to adopt maximum amounts provided.224 
 
Perhaps drafting one piece of legislation with teeth for all forms of forestry on all land tenures would strengthen 
the statutory regime.  Part of that could be to increase positive remedial penalties.225  This measure might bring 
forestry law into line with international law or at least make regulatory frameworks consistent with other 
sectors and legislation to ensure that forest laws do not contradict other more protective forms of legislation.226 
This provision could not happen without some form of prosecution however.   Therefore an eighth could be to 
establish within the Department of Public Prosecution an environmental division that is devoted entirely to 
litigation of environmental harm and damage.227 

                                                 
222 Regional Forest Agreement for the Eden Region of New South Wales between the Commonwealth of Australia and the State of New 
South Wales 1999 cl 57, cl 59, Attachment 1 cl 34, cl 46(g), cl 62, cl 95.8. 
223 Prosecution Policy of the Commonwealth, DPP Prosecution Guidelines, 2009; EPA Prosecution Guidelines (2nd ed) July 2001; revised 
June 2004, Department of Environment and Conservation (NSW) for the Environment Protection Authority. 
224 See Costing the Earth: Guidance for Sentencers, UK Magistrates Association, (2009), < http://www.magistrates-associationtemp. 
org.uk/dox/Costing%20the%20Earth%20for%20MA%20with%20cover.pdf > viewed 28 August 2009. 
225 See Minister for the Environment & Heritage v Greentree (No 3) [2004] FCA 1317 at Number of Trees [1 -2]; Director General Of The 
Department Of Land And Water Conservation v Duncan Maxwell Cameron [1998] NSWLEC 236; Great Lakes Council v Lani; Great 
Lakes Council v Lani and Lampo Pty Limited (2007) 158 LGERA 1. 
226 ‘Climate Change and the Legal Framework for Biodiversity Protection in Australia: a Legal and Scientific Analysis’ Discussion Paper 
Prepared by the Environmental Defender’s Office (NSW) June, 2009. 
227 The US within its Department of Justice has a division entirely dedicated to environmental litigation, the Environment and Natural 
Resources Division, which has over 650 people on staff including over 400 lawyers, see Cruden J, and Rubin J W, ‘Environmental 
Compliance and Enforcement at the United States Department of Justice and the Role of Enforcement in Good Domestic Governance’ Sixth 
International Conference on Environmental Compliance and Enforcement, (2002) available at < http://www.inece.org/conf/proceedings2/18- 



South East Forest Rescue Representations on Integrated Forestry Operations Approvals and Forest Agreements 2010 

Page  59  
 

RECOMMENDATIONS FOR TERMINATION 
 

·  Implementation of the ending of native forest logging through a fully funded package and timeline that 
maximises benefits and reduces negative impacts. 

 
·  Immediate interim assistance for New South Wales harvest, haulage and logging contractors. 

 
·  Progressive implementations of a moratorium on the logging of native forests commencing within 30 

days ensuring that priority, (ie those in the most advanced stages of planning for harvesting) identified 
by the community are the first to be addressed.  The full moratorium to be completed within 3 months.  

 
·  Provide exit assistance for industry where required. 

 
·  No new entrants into the native forest logging industry can be accepted or enter into new contractual 

relationships beyond parties who are currently in contractual relationships with the State. 
 

·   Delivery of this will require joint agreement of the parties to time lines and funding. 
 

·  Subject to the provisions of the transition, as legislated, native forest logging entitlements are handed 
back to the Government and will not be licensed to new players. 

 
·  Transition the commodity forest industry out of public native forests into suitable plantations through a 

negotiated plan and timeline. 
 

·  Create a strong sustainable timber industry including the development of a range of plantation based 
timber processing facilities.  There will need to be stakeholder consultation and engagement with the 
proponent, environment groups and the community. 
 

·  Amend BASIX so that tested and accredited salvaged hardwood timber is building approved, and in 
conjunction facilitate industry development in the salvage and recycling of building and hardwood 
timbers. 

 
·  Support sustainable and socially acceptable plantations, including agreed reforms and new agro-forestry 

outcomes, including pursuing certification. 
 

·  Encourage and support, but not mandate, private forest owners to; seek assistance for certification; and 
protect, maintain and enhance native forests on their properties. 

 
·  Support rural and regional communities, workers, contractors and businesses impacted, through a range 

of economic development, financial assistance, compensation and retraining measures. 
 

·  Further develop the South Coast nature-based tourism industry in line with these recommendations. 
 

·  Develop a fully funded, independent, scientifically led landscape conservation, restoration and 
integrated catchment management program, and associated governance and regulatory improvements. 

 
·  Only permit plantation forest processing and plantation harvesting residues to be used as biomass for 

REC’s. 

                                                                                                                                                                                     
Env.%20Compliance.pdf > viewed 20 August 2010. 
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IN THE ALTERNATIVE: RECOMMENDATIONS IF NATIVE FORES T LOGGING CONTINUES 
 
1. Appropriate penalties must be inserted into the IFOAs for failure to comply with any clause. 

 
2. Unnecessary discretionary wording must be removed from all IFOA Licence conditions to allow definitive 
interpretations by the court, for example Eden TSL cl 5.1(a)(iii) remove the words “except for”.  

 
3. The insertion of the clause ‘Forests NSW must prepare comprehensive environmental (including climate 
change) impact statements’ must be inserted into the IFOA, or in the alternative remove the exemptions to 
Division 2 of Part 6 of the Threatened Species Conservation Act 1995 (NSW) and the Environment Planning 
and Assessment Act 1979 (NSW) Part 4 and 5. 
 
4. DECCW must employ four dedicated forestry compliance investigation officers to be based within each 
IFOA region.  These officers are to be highly conversant in both the TSL and EPL conditions, and have not 
worked for Forests NSW, Vic Forests or Forestry Tasmania or any like agency. 
 
5. All compliance-related correspondence between Forests NSW and regulatory agencies must be publicly 
available on the appropriate agencies’ websites.  DECCW warning letters, Penalty Infringement Notices and 
prosecutions must be made public in local and State wide media, and on a National database. 
 
6. Forests NSW must provide DECCW with completed Harvesting Plans and assessments at least three months 
prior to undertaking operations. 
 
7. DECCW must undertake desk-top pre-logging assessments of all operations undertaken by Forests NSW. 
 
8. DECCW must undertake field audits of all compartments to determine whether pre-harvest surveys and 
mark-ups are in accordance with conditions. 
 
9. DECCW must undertake post-logging field audits of all compartments to determine whether logging was in 
accordance with conditions.  
 
10. Clause 49 of the IFOAs must be redrafted to state that “Forests NSW must give all and any assistance 
sought by regulatory agencies in undertaking assessments of the objectives of Licence conditions and 
compliance,” and delete the rest of the clause. 
 
Breaches of such a clause must prescribe penalties for each day the requisite assistance is not provided. 
 
11. Clearer wording must be inserted into the IFOAs to ensure limitation of the volumes of all timber products 
extracted under the IFOA. 
 
12. Clearer wording and unification of reporting methods of volumes and value of native forest extracted from 
all forestry operations and this information is to be publically available and up to date. 
  
13. The Forestry and National Parks Estate Act 1998 should be amended, so that any significant increase in 
intensity of operations in an IFOA area is subject to Part 5 of the Environmental Planning and Assessment Act 
1979. 
  
14. The IFOA must be amended so that no further areas are logged under AGS conditions. 
 
15. A clause must be inserted into the IFOA to reflect stated Government policy that there will be no use of 
native forest timber to produce bio-energy. 
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16. Clause 33 of the Southern IFOA and cl 26 of the Eden IFOA must include all species, Key Threatening 
Process and endangered ecological communities and must be reworded to state: 

Forests NSW must ensure that the scale and intensity at which it carries out, or authorises the 
carrying out of, forest products operations in any part of the Region, does not 
hinder the sustained ecological viability of the relevant ecosystems in regards all species, Key 
Threatening Process and endangered ecological communities. 

 
17. All State forest FMZ 2 and FMZ 3 must be removed from all Forests NSW logging schedules and plans of 
operation and rezoned as FMZ1. 
 
18. DECCW Cultural Heritage Division must be given the responsibility for all Cultural Heritage protection on 
Forests NSW tenure.  DECCW must investigate and nominate for protection all Cultural Heritage areas 
identified. 
 
19. These areas identified must be transferred to Traditional Custodians. 
 
20. A clause must be inserted into the IFOAs that requires Forests NSW, in consultation with DECCW, to 
undertake scientific monitoring to determine the state of forest health in State Forests and develop management 
plans and remedial procedures for forests where forest health is found to be in serious decline. 
 
21. A clause must be inserted into the IFOAs that requires Forests NSW, in consultation with DECCW, to map 
areas of degraded forests and identify rehabilitation treatments to restore them to a healthy state as part of all 
operational planning: these maps and treatments must be incorporated into all Forests NSW Harvesting Plans. 
 
22. The EPL and TSL must be reviewed in light of the change from manual harvesting to mechanical 
harvesting in NSW, and the dramatic increase in soil and understorey disturbance that this has caused.  New 
conditions must be developed to restrict access of this machinery to sensitive areas, and to mitigate impacts on 
soil, water, threatened species and carbon storage losses. 
 
23. A clause must be inserted in the IFOAs that requires Forests NSW, in consultation with DECCW, to 
undertake scientific trials to determine the effects of intensive logging and post logging burning on mychorrizal 
fungi, and the consequential impacts this has on the growth of regenerating forest. 
 
24. A clause must be inserted into the IFOAs that requires Forests NSW, in consultation with DECCW, to 
undertake scientific trials, assessments and management plans to determine the extent of crown decline in 
IFOA forests and identify what treatment is to be employed in forests affected by dieback and other stress-
related crown decline. 
 
25. A clause must be inserted into the IFOAs that requires Forests NSW, in consultation with DECCW, to cost 
the environmental and economic effects of logging, including reduced water yield for down stream water users. 
 
26. A clause must be inserted into the IFOAs that requires Forests NSW, in consultation with DECCW, to 
undertake scientific trials and assessments, and develop management plans to address the effects of lower water 
yields after logging on fish, invertebrates, frogs, aquatic reptiles and water dependant mammals over the next 
five years.  The results of such trials should be used by DECCW to develop conditions to mitigate such effects. 
30. A clause must be inserted into both the EPL and the TSL that restricts any moderate to high intensity 
burning. 
 
27. Clause 23 of Southern IFOA and cl 21 of Eden IFOA to be amended to read: 
 

(1) Forests NSW is to categorise each log cut and removed in logging operations in the following manner: 
  (a) Tree species and age class; 
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  (b) Compartment of origin; 
  (c) Date of logging; 
  (d) Final end use of log. 
  (e) Certification standard 

 
28. A clause must be inserted into the IFOAs prohibiting cattle grazing in IFOA forests. 
 
29. All grazing leases on State Forest tenure must not be renewed upon their expiration. 
 
30. A clause must be inserted requiring public identification of logging contractors on Harvest Plans and in the 
Monthly Plan of Operations. 
 
31. Monthly Plans should be published a month in advance. 
 
32. Logging contractors should be required to wear name tags with identification numbers. 
 
33. Logging contractors should be provided with toilet facilities at every work site. 
 
34. GPS and cameras should be fitted to each and every logging machine.  This footage should be given 
directly to DECCW. 
 
35.  Harvest plan mapping is to be standardised bringing Forests NSW maps in line with topographic maps. 
 
36. DECCW and Forests NSW must adopt the CRA floristic assemblages defined in the CRA GIS layers in all 
Harvest plan assessments and conditions, using the most up-to-date data.  Research Note 17 forest typing 
should only be used for Forests NSW internal assessments. 
 
EPL Amendments 
 
37. The definition of Scheduled operation contained in the Protection of the Environment Operations Act must 
be amended to reflect current logging practices, so that it becomes mandatory for all Forests NSW logging and 
roading operations to be covered by EPLs. 
 
38. EPLs and the conditions therein, designed to protect the vegetation alongside unmapped drainage lines 
(UMDL) must be mandatory for all Forests NSW operations in IFOA forests. 
 
39. A condition must be inserted into the EPLs that require Forests NSW to map unmapped drainage lines as 
they are identified on the ground, and to provide DECCW the coordinates and GIS layers of all identified 
unmapped drainage features including drainage depressions. 
 
40. Original streamside Buffer Zone conditions must be reintroduced in the EPLs. 
 
41. Buffers and filter strips must be defined as exclusion zones in all IFOAs and appendices and be marked up 
prior to logging. 
 
42. Forests NSW must provide DECCW with independent engineer’s certificates for all Forests NSW roading 
on slopes above 18 degrees. 
 
43. A condition must be inserted into the EPLs requiring Forests NSW to regularly maintain all roads required 
to be left open in State Forests.  This condition must include the maintenance of road surface and drainage 
structures intended to stop existing erosion and sediment runoff. 
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44. A condition must be inserted into the EPLs requiring Forests NSW to close all unused roads, snig tracks 
and log dumps, and rehabilitate the compaction of roads, snig tracks and log dumps. 
  
45. A clause must be inserted into the IFOAs requiring Forests NSW to provide all Harvesting Plans, maps and 
assessments to Fisheries NSW at least 3 months prior to logging, and incorporate into amended Plans any 
comments made to mitigate the potential impacts on fish species movement. 
 
46. A condition must be inserted into the EPLs requiring Forests NSW to provide appropriate independent 
engineer certification to DECCW and Fisheries NSW for the construction of bridges.  This must include 
sediment traps and a penalty to be incurred for any stream bank disturbance. 
 
47. A condition must be developed by DECCW and inserted into the EPLs for the removal of bridges so that 
erosion and sediment dispersal is not caused.  This must include the installation of sediment traps and the 
rehabilitation of stream banks. 
 
48. Current EPL conditions for bridges must also be applied to all culverts installed by Forests NSW. 
 
49. A condition must be inserted into the EPLs requiring Forests NSW to identify all snig track crossings on 
Forests NSW Harvesting Plan maps and provide DECCW with a copy of such maps at least three months prior 
to logging taking place. 
  
50. A clause must be inserted into the IFOAs requiring Forests NSW, in consultation with DECCW, to model 
the potential point source pollution impact hazard associated with drainage structures and distances from the 
source the sediment will travel, from which DECCW can develop conditions intended to stop this impact. 
 
51. DECCW must engage the Cooperative Research Centre for Catchment Hydrology to undertake research 
into the issues of subsurface flows, hydrophobic soils resulting from post logging burns, and stream bank 
erosion caused by logging operations, and develop conditions appropriate to stop these impacts. 
 
52. Independent soil conservation experts must undertake pollution hazard assessments. 
 
53. Standardised dispersible soil testing, and site-specific soil assessment pro-formas must be developed by 
DECCW. 
 
TSL Amendments 
 
54. DECCW must undertake a rapid desktop assessment of all potential Endangered Ecological Communities, 
Key Threatening Processes, and Critical Habitat and undertake nominations to the NSW Scientific Committee 
for their listing in the Schedules of the TSC Act.  Once listed, these must be mapped and 
incorporated into the TSLs. 
 
55. DECCW must develop an accreditation system for independent field ecologists and compile a list of 
appropriately trained and experienced field workers who can undertake Forests NSW pre-harvest surveys. 
Surveys must be conducted by these accredited, independent contractors instead of Forests NSW staff.  Forests 
NSW must provide DECCW with information as to the number and location of individual threatened animals 
and plants and the numbers of threatened species identified by each individual surveyor, to be incorporated into 
the accreditation database. 
 
56. The Threatened Species Conservation Regulations (and the Fisheries Regulation) must be amended to 
impose a Licence fee on Forests NSW for TSLs and Fisheries Licences. 
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57. TSL conditions must be amended to provide DECCW with stronger options for implementing more 
stringent conditions when circumstances demand it or when new information becomes available this includes 
penalty provisions for breaches of the licence conditions. 
 
58. The TSLs must be amended so that miscellaneous forestry operations are defined as specified forestry 
operations. 
 
59. The TSLs must be amended so that thinning is specifically defined as a specified logging activity and 
regulated as for all logging operations. 
 
60. Conditions of the TSL must be amended to ensure all suitable hollow-bearing trees are surveyed for hollow 
dependent fauna at dusk to identify rates of use.  
 
61. Conditions of the TSL must be amended to ensure surveys are undertaken for riparian frogs at sites at least 
800m apart and not in the same gully system. 
 
62. Conditions of the TSL must be amended to ensure surveys are undertaken for bats at sites at least 800m 
apart. 
 
63. A condition must be inserted in to the TSLs requiring Forests NSW to mark up the whole compartment or 
operation before logging commences. 
 
64. A condition must be inserted into the TSLs requiring Forests NSW to employ permanent markings, when 
marking up all exclusion areas.  
 
65. Condition 5.6 of the TSLs must be amended to require Forests NSW to permanently mark all retained trees 
with a metal tag nailed at breast height, a small painted blaze at the base of the tree, and reflective paint. 
 
66. Condition 5.6 of the TSLs must be amended to require Forests NSW to identify the GPS coordinates of all 
retained trees and to enter these coordinates onto a GIS layer, to be provided to DECCW before logging 
commences. 
 
67. Condition 5.6 of the TSLs must be amended to require Forests NSW to retain “at least 24 recruitment trees 
in every two hectares of Net Harvest Area, from the next largest DBH cohort of those habitat trees retained, and 
of the same species as those retained habitat trees”.  DECCW should determine whether, in some 
circumstances, this number needs to be increased, for example where population densities of hollow-dependant 
species are higher than would survive with this number, and where there are more than 24 large veteran trees > 
60cm DBH. 
 
68. Clause 5.6 of the TSLs must be amended so that the discretionary phrase “to the greatest extent practicable” 
is removed.  Forests NSW must protect all retained trees from fire by removing all debris or flammable 
material from their base, and from damage during harvesting operation. 
 
69. Clause 5.6 of the TSLs must be amended so that, should Forests NSW be found to have irreparably 
damaged retained trees in harvesting or post-logging burning operations, the number of damaged or lost trees 
are additionally retained from the largest DBH trees available in subsequent operations (determined by 
DECCW) as well as twice that number of trees from the next largest cohort of trees of the same species, in 
compensation for the breach plus a monetary fine. 
 
70. Clause 6.5 of the Eden TSL is to be amended to read: 
 a) An exclusion zone of at least 200 hectares must be implemented around each record of the 
 species. 
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 b) Records within 500 metres of each other and within the same sub-catchment may be considered 
 to be from the same population and can be protected by one 200 hectare exclusion zone. 
 c) Exclusion zones are to comply with the following design criteria: 
  i. must be centred on the record; 
  ii. should follow sub-catchment boundaries; 
  iii. must only comprise FNSW tenure; and, 
  iv. where condition 6.5 b) applies, the exclusion zone must encompass all records within 500 
  metres of each other that are considered to be from the same population. 
 
71. The word “not” is to be deleted from cl 6.5A(e):  

 e) The boundary of a Southern Brown Bandicoot Exclusion Zone is required to be marked in the 
 field before a harvesting operation is carried out. 

 
72. Delete cl 6.5A(f).  
 
73. Both the TSLs and EPLs must be amended to prohibit Forests NSW from undertaking post-logging burns. 
 
74. Clause 2.1 (b) of the TSLs allowing Forests NSW to seek a DECCW review of conditions that exclude 
more than 20% of the Net Harvest Area of a compartment from logging, must be removed. 
 
75. A condition must be inserted into the TSLs prohibiting aerial and surface 1080 baiting in all IFOA forests 
and specifying that, within modelled Class One Spotted-tailed Quoll habitat, or known Spotted-tailed Quoll 
populations, no underground baiting is to be undertaken without assessment of populations of target and 
susceptible non-target species. 
 
76. Greater Glider conditions as for UNE and LNE TSLs must be incorporated into the Eden TSL. 
 
77. All Koala activity cells as mapped by DECCW koala survey,  along with 500 metre buffer zones, must be 
excluded from logging. 
 
78. All Koala activity cells must be linked to at least two other activity cells by a 250 metre wide exclusion 
corridor. 
 
79. All remaining areas with known historical Koala populations for example Bermagui, Murrah, Mumbulla, 
Yurammie, Tanja, Tantawangalo should be afforded a protection from logging of koala feed trees.  
 
80. TSL 1.3 must be amended to include Key Threatening Processes. 
 
81. Insert the words “environmentally sensitive” into cl 2.1(d): 
 

d) All specified forestry activities and miscellaneous forestry operations to which this licence 
applies must be carried out in an environmentally sensitive, competent and reasonable manner. 

 
82. Insert the words “and during” into cl 2.1(e): 
 

e) Forests NSW must ensure that all employees, contractors, sub-contractors, agents or Forests NSW 
licensees engaged in any aspect of specified forestry activities or miscellaneous forestry operations 
covered by this licence understand the conditions applying to the specified forestry activities or 
miscellaneous forestry operations prior to, and during their involvement in those activities. 

 
83. Delete the last part of the sentence from the word “licence’ in cl 2.1(f): 
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f) Forests NSW must ensure that a Forests NSW employee is present at each compartment while 
harvesting operations are occurring under this licence for the purposes of ensuring compliance with this 
licence. 

 
84. Delete cl 2.3 or in the alternative insert “or if the felling resulted in damage to a protected habitat feature” in 
cl 2.3(b): 

b) However, a tree is not accidentally felled into an area if the felling resulted in damage to a protected 
habitat feature. 

 
85. Insert the words “one month” between the words “met” and “prior” in cl 3(e): 

e) All the requirements of Conditions 3 a), b), c) and d) of this licence, including any variations 
approved by the NPWS, must be met one month prior to specified forestry activities commencing in the 
compartment. 

 
86. Delete the words “when available” from cl 4.1(b). 
 
87. Insert the words “and related” to cl 4.2(b): 

b) Copies of all planning and related documentation for harvesting operations which are the responsibility 
of the Forests NSW Regional Office or relevant Operational Centre must be made available to any person 
for photocopying at a reasonable cost. 

 
88. Delete cl 5.1(a3) and 5.1(a4) from Southern TSL. 
 
89. Delete cl 5.1A from Southern TSL  
 
90. Delete the words “except for” from Eden and Southern TSLs and rest of clause: 

iii. Harvesting machinery is prohibited from operating in exclusion zones. 
 

91. Delete cl 5.1(b) from Eden TSL 
Insert the words “50 metres” and “all areas of rainforest or transitional rainforest” into cl 5.4(d): 

d) A 50 metre wide exclusion zone must be implemented around all areas of rainforest or transitional 
rainforest. 

 
 

 
Flattened Diamond Python Tantawangalo Cpt 2432 
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Further Representations on Proposed Review Amendments  
 
EPLs 
92. No deletion of clauses A2, C3, D2, D7, F1, F2, of EPL Schedule 2 
 
93. Schedule 2 D3 add “Rockiness or rocky outcrops mapped or known at the time of planning or as 
encountered in the field during marking up”. 
 
94. Retain E6 with insertion “since the RFA period” and “all”: 

Forestry activities which were carried out since the RFA period or are 
proposed to occur in the next two years in all catchment (both 
immediate and larger catchments).  This must be documented on a map 
by locating the compartments and age classes and indicating the type of 
forestry activities that occurred or are proposed to occur, and be made publically available. 

 
TSLs 
95. Issue 5: Species are not being ‘adequately protected by other mechanisms’.  Any relaxation of TSL 
 prescriptions will leave no redress for offence provisions.  If there is no survey effort and Forests NSW 
 rely on ten year old surveys then there will be no record.  To rely on desktop assessment is not adequate 
 to protect species. 
 
96. Issue 8: Definitely no logging on Bago Plateau. 
 
97. Issue 13: We state there is required to be a roll out of infrared cameras in every compartment intended for 
 logging.  In the alternative fauna surveys should be conducted by qualified competent independent 
 ecologists in every compartment before logging commences. 
  
 The loss of biodiversity caused by logging would state that the time for wilful ignorance is past. 
 
98. Issue 29: All compartments and adjoining compartments containing Flying Fox Camps must be excluded 
from logging, while the camp is in residence. 
 
99. Issue 34: Should contain Key Threatening Process with monetary penalty for offences. 
 
100. Issue 35: Delete the “regrowth zone” distinction entirely. 
 
NL 
101. NL 1: No AGS logging. 
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Kosciusko National Park - Logged 
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Conclusion 
The educative function of law is vitally important in supporting the change in norms of behaviour about land 
clearance, precisely because the law is attempting to lead social change, rather than merely reflect the status quo 
of perceptions and expectations.228  

 
Logging of native forests has economic, social and environmental impacts including loss of biodiversity, 
ecological degradation and increase of effects of climate change.  It seems one of the best mitigation strategies 
would be to disallow native forest logging entirely.  This seemingly would be in line with scientific findings, 
conservationists argument and international legal framework requirements.  It certainly would be an excellent 
strategy to combat climate change.  This combined with restorative or remedial works could ensure the survival 
of the planet. 
 
Due to failure to enact principles of ESFM, principles of inter-generational equity in meeting the above 
objective seems in doubt.  Further due to current logging practices it is difficult to argue that maintaining 
environmental values at or above target levels can be achieved.  Given current knowledge on causes and effects 
of climate change it would be difficult to argue that continuance of logging could maintain these levels given 
the amount of environmental harm caused.  Certainly with regard to climate change and extinction of species it 
would be very difficult to argue that logging was ‘for the common good’. 
 
Thus far legislative instruments regulating conservation have proved inadequate to meet standards of nature 
conservation.  Regulatory response has proved inadequate to deter offenders.  The combination of non-
compliance, inadequate legislation and lack of appropriate regulatory response could ensure that extinction of 
species is a certainty. 
 
On the south coast the distinction between conservation in protected areas in public ownership and 
conservation on privately owned land is becoming wider as more private native forestry is undertaken.  It 
seems, while there is no guarantee of survival in the coming years, there is more chance for species if they are 
resident in National Parks, threats of habitat being consumed by ‘reduction burns’ aside. 
 
Political will is crucial to improving forest law compliance and ensuring that measures taken have positive 
outcomes for conservation that are long-lasting.  As there has been no compliance and continuous over-logging, 
the only positive outcome for conservation would be to end native forest logging.   
 
There should be transferal of all State owned land to National Parks co-managed with traditional custodians. 
  

 

                                                 
228 Bartel R, ‘Sentencing For Environmental Offences: An Australian Exploration’ Presented at the Sentencing Conference (February 2008) National 
Judicial College of Australia/ ANU College of  Law, available at 
<http://njca.anu.edu.au/Professional%20Development/programs%20by%20year/2008/Sentencing%20Conference%202008/papers/Bart 
el.pdf>. 
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Letts Mountain – EPL breach 
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APPENDIX  A 

Endangered Species of the South East Bioregion 
 

Acacia bynoeana   Bynoe’s Wattle  Plant > Shrubs  

Aldrovanda vesiculosa  Waterwheel Plant  Plant > Aquatic plants  

Arthropteris palisotii   Lesser Creeping Fern  Plant > Ferns and Cycads  

Astrotricha sp. Wallagaraugh Merimbula Star-hair  Plant > Shrubs  

Burhinus grallarius    Bush Stone-curlew  Animal > Birds  

Burramys parvus   Mountain Pygmy-possum  Animal > Marsupials  

Caladenia tessellata   Tessellated Spider Orchid  Plant > Orchids  

Calochilus pulchellus  Pretty Beard Orchid  Plant > Orchids  

Calomnion complanatum  Plant > Algae, Mosses and Lichens  

Carex archeri       Archer’s Carex  Plant > Herbs and Forbs  

Carex raleighii      Raleigh Sedge  Plant > Herbs and Forbs  

Calotis pubescens   Max Mueller’s Burr-daisy  Plant > Herbs and Forbs  

Calyptorhynchus banksii graptogyne Red-tailed Black-Cockatoo (south-eastern) (+Cth) 

Chamaesyce psammogeton  Sand Spurge  Plant > Herbs and Forbs  

Correa lawrenceana var. genoensis   Genoa River Correa     Plant > Shrubs  (+Cth) 

Cynanchum elegans    White-flowered Wax Plant  Plant > Epiphytes and climbers  

Dampiera fusca   Kydra Dampiera  Plant > Shrubs   

Daphnandra sp. C ‘Illawarra’  Illawarra Socketwood  Plant > Trees  

Dasyornis brachypterus  Eastern Bristlebird  Animal > Birds (+ Cth)  

Dasyurus maculatus maculates     Spot-tailed Quoll, Tiger Quoll (SE mainland population) (+Cth)  

Dillwynia glaucula   Michelago Parrot-pea  Plant > Shrubs  

Distichlis distichophylla  Australian Salt-grass  Plant > Herbs and Forbs  

Diuris aequalis   Doubletail Buttercup  Plant > Orchids  

Diuris ochroma   Pale Golden Moths  Plant > Orchids  

Diuris pedunculata   Small Snake Orchid  Plant > Orchids  

Ephippiorhynchus asiaticus    Black-necked Stork  Animal > Birds  

Eucalyptus imlayensis  Imlay Mallee  Plant > Mallees    (Critically Endangered) (+Cth)  

Eucalyptus parvula   Small-leaved Gum  Plant > Mallees  

Eucalyptus saxatilis   Suggan Buggan Mallee  Plant > Mallees  

Eucalyptus recurva   Mongarlowe Mallee  Plant > Mallees (Critically Endangered)  

Euphrasia scabra   Rough Eyebright  Plant > Herbs and Forbs  

Galium australe   Tangled Bedstraw  Plant > Herbs and Forbs  
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Genoplesium plumosum  Tallong Midge Orchid    Plant > Orchids (Critically Endangered) 

Genoplesium rhyoliticum  Rhyolite Midge Orchid/ Pambula Midge-orchid    Plant > Orchids (+Cth) 

Genoplesium superbum  Superb Midge Orchid  Plant > Orchids  

Gentiana baeuerlenii   Baeuerlen’s Gentian  Plant > Herbs and Forbs  

Grevillea acanthifolia subsp. paludosa Bog Grevillea  Plant > Shrubs  (+Cth) 

Grevillea renwickiana  Nerriga Grevillea  Plant > Shrubs 

Grevillea rivularis    Carrington Falls Grevillea  Plant > Shrubs  

Hibbertia sp. nov. ‘Menai’  Hibbertia sp. nov. ‘Menai’  Plant > Shrubs  

Hoplocephalus bungaroides    Broad-headed Snake  Animal > Reptiles  

Irenepharsus trypherus  Illawarra Irene  Plant > Herbs and Forbs  

Isoodon obesulus obesulus  Southern Brown Bandicoot (eastern)  Animal > Marsupials (+Cth)  

Lathamus discolor   Swift Parrot  Animal > Birds  (+Cth)  

Litoria aurea       Green and Golden Bell Frog  Animal > Amphibians  

Litoria castanea   Yellow-spotted Bell Frog      Amphibians  (Critically Endangered)  

Litoria raniformis    Southern Bell Frog  Animal > Amphibians  

Litoria verreauxii alpina   Alpine Tree Frog  Animal > Amphibians   

Lysimachia vulgaris var. davurica Yellow Loosestrife  Plant > Herbs and Forbs  

Macronectes giganteus  Southern Giant-Petrel Animal > Birds  

Miniopterus schreibersii bassanii   Southern Bent-wing Bat  (+Cth) 

Mixophyes balbus   Stuttering Barrred Frog  Animal > Amphibians  

Monotaxis macrophylla  Large-leafed Monotaxis  Plant > Herbs and Forbs   

Monotoca rotundifolia  Trailing Monotoca  Plant > Shrubs  

Neophema chrysogaster  Orange-bellied Parrot  Animal > Birds (Critically Endangered) (+Cth) 

Persoonia glaucescens  Mittagong Geebung  Plant > Shrubs  

Petalura gigantea   Giant Dragonfly  Animal > Invertebrates  

Petrogale penicillata     Brush-tailed Rock-wallaby  Animal > Marsupials  

Pimelea axiflora subsp. pubescens  Bungonia Rice-flower  Plant > Shrubs   

Pimelea spicata   Spiked Rice-flower  Plant > Shrubs  

Plinthanthesis rodwayi  Budawangs Wallaby Grass  Plant > Herbs and Forbs  

Pomaderris adnata   Sublime Point Pomaderris  Plant > Shrubs  

Pomaderris cotoneaster  Cotoneaster Pomaderris  Plant > Shrubs (+Cth) 

Pomaderris delicata   Delicate Pomaderris  Plant > Shrubs 

Pomaderris elachophylla  Lacy Pomaderris  Plant > Shrubs  

Pomaderris sericea   Silky Pomaderris  Plant > Shrubs  

Pomaderris walshii   Carrington Falls Pomaderris  Plant > Shrubs (Critically Endangered)  
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Potorous longipes   Long-footed Potoroo  Animal > Marsupials (+Cth)  

Prasophyllum sp. Majors Creek    Majors Creek Leek Orchid    Plant > Orchids (Critically Endangered) 

Prasophyllum affine      Jervis Bay Leek Orchid  Plant > Orchids (+Cth)  

Prasophyllum canaliculatum Summer Leek Orchid  Plant > Orchids (Critically Endangered) 

Prasophyllum petilum  Tarengo Leek Orchid  Plant > Orchids  

Pseudanthus ovalifolius  Oval-leafed Pseudanthus  Plant > Shrubs  

Pseudomys fumeus   Smoky Mouse  Animal > Rodents (+Cth)  

Pseudophryne corroboree  Southern Corroboree Frog    Amphibians (Critically Endangered)  

Pterostylis gibbosa   Illawarra Greenhood  Plant > Orchids  

Pterostylis oreophila    Blue-tongued Greenhood  Plant > Orchid (Critically Endangered)  

Pultenaea parrisiae subsp. elusa Elusive Bush-pea    Plant > Shrubs (Critically Endangered)  

River-Rostratula benghalensis Painted Snipe  Animal > Birds  

Rulingia prostrata    Dwarf Kerrawang  Plant > Shrubs  

Rytidosperma vickeryae  Perisher Wallaby-grass  Plant > Herbs and Forbs  

Solanum celatum   Solanum celatum  Plant > Shrubs  

Senecio spathulatus   Coast Groundsel  Plant > Herbs and Forbs  

Senna acclinis   Rainforest Cassia  Plant > Shrubs  

Syzygium paniculatum  Magenta Lilly Pilly  Plant > Trees  

Thinornis rubricollis       Hooded Plover  Animal > Birds (Critically Endangered)  

Triplarina nowraensis      Nowra Heath Myrtle  (+Cth) 

Tympanocryptis pinguicolla Grassland Earless Dragon  Animal > Reptiles  

Viola cleistogamoides  Hidden Violet  Plant > Herbs and Forbs  

Westringia kydrensis  Kydra Westringia  Plant > Shrubs (+Cth) 

Wilsonia rotundifolia   Round-leafed Wilsonia  Plant > Shrubs  

Xanthomyza phrygia  Regent Honeyeater  Animal > Birds (+Cth)  

Zieria adenophora   Araluen Zieria  Plant > Shrubs  (Critically Endangered)   

Zieria baeuerlenii   Bomaderry Zieria  Plant > Shrubs  

Zieria buxijugum    Box Range Zieria  Plant > Shrubs (Critically Endangered) (+Cth)  

Zieria formosa   Shapely Zieria  Plant > Shrubs  (Critically Endangered) (+Cth) 

Zieria granulata    Illawarra Zieria  Plant > Shrubs  

Zieria parrisiae    Parris’ Zieria  Plant > Shrubs   (Critically Endangered) (+Cth)  

 

(+Cth) denotes Commonwealth listed species. 
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APPENDIX   B 

Threatened Species of the South East Bioregion 
 

Acacia baueri subsp. aspera  Acacia baueri subsp. aspera  Plant > Shrubs  

Acacia constablei   Narrabarba Wattle  Plant > Shrubs  

Acacia bynoeana   Bynoe’s Wattle 

Acacia georgensis   Bega Wattle  Plant > Trees  

Aprasia parapulchella  Pink-tailed Worm-lizard  Animal > Reptiles  

Baloskion longipes   Dense Cord-rush  Plant > Herbs and Forbs  

Boronia deanei   Deane’s Boronia  Plant > Shrubs  

Bossiaea bombayensis    Bombay Bossiaea  Plant > Shrubs  

Bossiaea oligosperma  Few-seeded Bossiaea  Plant > Shrubs  

Botaurus poiciloptilus  Australasian Bittern  Animal > Birds  

Budawangia gnidioides  Budawangs Cliff-heath  Plant > Shrubs  

Calamanthus fuliginosus  Striated Fieldwren  Animal > Birds  

Callistemon linearifolius  Netted Bottlebrush  Plant > Shrubs  

Callitris oblonga   Pygmy Cypress Pine  Plant > Shrubs  

Callocephalon fimbriatum  Gang-gang Cockatoo  Animal > Birds  

Calotis glandulosa   Mauve Burr-daisy  Plant > Herbs and Forbs 

Calyptorhynchus lathami  Glossy Black-cockatoo  Animal > Birds 

Cercartetus nanus   Eastern Pygmy-possum  Animal > Marsupials  

Chalinolobus dwyeri       Large-eared Pied Bat  Animal > Bats  

Circus assimilis   Spotted Harrier  Animal > Birds  

Climacteris picumnus victoriae Brown Treecreeper (eastern subspecies)  Animal > Birds 

Correa baeuerlenii   Chef’s Cap Correa  Plant > Shrubs  

Cryptostylis hunteriana  Leafless Tongue Orchid  Plant > Orchids  

Dasyurus maculatus     Spotted-tailed Quoll  Animal > Marsupials  

Delma impar    Striped Legless Lizard  Animal > Reptiles  

Discaria nitida   Leafy Anchor Plant  Plant > Shrubs  

Dodonaea procumbens  Creeping Hop-bush  Plant > Shrubs  

Eucalyptus aggregata  Black Gum  Plant > Trees  

Eucalyptus kartzoffiana  Araluen Gum  Plant > Trees  

Eucalyptus langleyi     Albatross Mallee  Plant > Mallees 

Eucalyptus pulverulenta  Silver-leafed Gum  Plant > Mallees  

Eucalyptus sturgissiana  Ettrema Mallee  Plant > Mallees  
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Euchiton nitidulus    Shining Cudweed  Plant > Herbs and Forbs  

Falsistrellus tasmaniensis  Eastern False Pipistrelle  Animal > Bats  

Fregetta grallaria   White-bellied Storm-petrel  Animal > Birds  

Genoplesium baueri    Bauer’s Midge Orchid  Plant > Orchids  

Genoplesium vernale  East Lynne Midge Orchid  Plant > Orchids  

Glossopsitta porphyrocephala    Purple-crowned Lorikeet  Animal > Birds 

Glossopsitta pusilla   Little Lorikeet  Animal > Birds 

Grevillea molyneuxii      Wingello Grevillea    Plant > Shrubs  

Haloragis exalata subsp. exalata Square Raspwort  Plant > Shrubs  

Heleioporus australiacus  Giant Burrowing Frog  Animal > Amphibians  

Hieraaetus morphnoides  Little Eagle  Animal > Birds  

Irediparra gallinacea  Comb-crested Jacana    Animal > Birds  

Ixobrychus flavicollis  Black Bittern  Animal > Birds  

Kerivoula papuensis       Golden-tipped Bat  Animal > Bats  

Leionema ralstonii   Ralston’s Leionema  Plant > Shrubs  

Leptospermum thompsonii  Monga Tea Tree  Plant > Shrubs  

Limosa limosa       Black-tailed Godwit    Animal > Birds  

Litoria littlejohni    Littlejohn’s Tree Frog  Animal > Amphibians  

Lophoictinia isura    Square-tailed Kite  Animal > Birds  

Mastacomys fuscus   Broad-toothed Rat  Animal > Rodents  

Melaleuca biconvexa     Biconvex Paperbark    Plant > Trees  

Melaleuca deanei   Deane’s Paperbark  Plant > Shrubs  

Melanodryas cucullata cucullata Hooded Robin (south-eastern form)  Animal > Birds 

Melithreptus gularis gularis  Black-chinned Honeyeater (eastern subspecies) Animal > Birds 

Miniopterus australis  Little Bentwing-bat  Animal > Bats  

Miniopterus schreibersii oceanensis    Eastern Bentwing-bat    Animal > Bats  

Mormopterus norfolkensis  Eastern Freetail-bat  Animal > Bats  

Myotis macropus(formally Myotis adversus) Large-footed Myotis  Animal > Bats  

Nematolepis rhytidophylla  Nalbaugh Nematolepis  Plant > Shrubs  

Neophema pulchella   Turquoise Parrot  Animal > Birds  

Ninox connivens   Barking Owl  Animal > Birds  

Ninox strenua     Powerful Owl  Animal > Birds  

Oxyura australis   Blue-billed Duck  Animal > Birds  

Pachycephala olivacea  Olive Whistler  Animal > Birds  

Pandion haliaetus   Osprey  Animal > Birds  
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Persicaria elatior   Tall Knotweed  Plant > Herbs and Forbs  

Petaurus australis   Yellow-bellied Glider  Animal > Marsupials  

Petaurus norfolcensis  Squirrel Glider  Animal > Marsupials  

Petroica boodang   Scarlet Robin  Animal > Birds  

Petroica phoenicea   Flame Robin  Animal > Birds  

Petroica rodinogaster  Pink Robin  Animal > Birds  

Pezoporus wallicus wallicus   Eastern Ground Parrot  Animal > Birds  

Phascogale tapoatafa  Brush-tailed Phascogale  Animal > Marsupials  

Phascolarctos cinereus  Koala      Animal > Marsupials  

Pomaderris bodalla   Bodalla Pomaderris  Plant > Shrubs 

Pomaderris gilmourii var. cana Grey Deua Pomaderris  Plant > Shrubs  

Pomaderris pallida   Pale Pomaderris  Plant > Shrubs  

Pomaderris parrisiae  Parris’ Pomaderris  Plant > Shrubs  

Potorous tridactylus     Long-nosed Potoroo  Animal > Marsupials  

Prasophyllum retroflexum  Kiandra Leek Orchid  Plant > Orchids  

Prostanthera densa   Villous Mintbush  Plant > Shrubs  

Pseudomys gracilicaudatus  Eastern Chestnut Mouse  Animal > Rodents  

Pseudophryne australis  Red-crowned Toadlet  Animal > Amphibians  

Pterodroma leucoptera leucoptera Gould’s Petrel  Animal > Birds 

Pterodroma neglecta       Kermadec Petrel  Animal > Birds 

Pterodroma nigripennis  Black-winged Petrel  Animal > Birds 

Pteropus poliocephalus  Grey-headed Flying-fox  Animal > Bats  

Pterostylis pulchella   Waterfall Greenhood  Plant > Orchids  

Ptilinopus superbus   Superb Fruit-dove  Animal > Birds  

Pultenaea aristata   Prickly Bush-pea  Plant > Shrubs  

Pultenaea baeuerlenii  Budawangs Bush-pea  Plant > Shrubs  

Pultenaea parrisiae subsp. parrisiae  Parris’ Bush-pea  Plant > Shrubs  

Pultenaea pedunculata  Matted Bush-pea  Plant > Shrubs  

Pyrrholaemus saggitatus  Speckled Warbler  Animal > Birds 

Ranunculus anemoneus  Anenome Buttercup  Plant > Herbs and Forbs 

Rhizanthella slateri   Eastern Australian Underground Orchid  Plant > Orchids  

Rutidosis leiolepis   Monaro Golden Daisy  Plant > Herbs and Forbs 

Rytidosperma pumilum  Feldmark Grass  Plant > Herbs and Forbs  

Saccolaimus flaviventris  Yellow-bellied Sheathtail-bat  Animal > Bats  

Scoteanax rueppellii   Greater Broad-nosed Bat  Animal > Bats  
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Sminthopsis leucopus  White-footed Dunnart  Animal > Marsupials  

Stagonopleura guttata  Diamond Firetail  Animal > Birds  

Stictonetta naevosa   Freckled Duck  Animal > Birds 

Suta flagellum   Little Whip Snake  Animal > Reptiles  

Swainsona sericea   Silky Swainson-pea  Plant > Herbs and Forbs  

Thesium australe   Austral Toadflax  Plant > Herbs and Forbs  

Tyto novaehollandiae      Masked Owl  Animal > Birds  

Tyto tenebricosa   Sooty Owl  Animal > Birds  

Varanus rosenbergi   Rosenberg’s Goanna  Animal > Reptiles  

Westringia davidii    David’s Westingia  Plant > Shrubs  

Wilsonia backhousei     Narrow-leafed Wilsonia  Plant > Shrubs  

Xerochrysum palustre    Swamp Everlasting  Plant > Herbs and Forbs  (Cth listed only)  

Zieria murphyi    Velvet Zieria  Plant > Shrubs  

Zieria tuberculata    Warty Zieria  Plant > Shrubs  

 
 
 

 
Mogo SF Cpt 160 - Single Tree Selection 
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APPENDIX  C 

Endangered Ecological Communities  
 

·  Brogo Wet Vine Forest in the South East Corner Bioregion -Brogo Wet Vine Forest Community  

·  Coastal Saltmarsh in the NSW North Coast, Sydney Basin and South East Corner Bioregions  

·  Dry Rainforest of the South East Forests in the South East Corner Bioregion 

·  Freshwater wetlands on coastal floodplains of the NSW North Coast, Sydney Basin and South East 

Corner bioregions 

·  Littoral Rainforest in the NSW North Coast, Sydney Basin and South East Corner Bioregions 

·  Lowland Grassy Woodland in the South East Corner Bioregion 

·  Melaleuca armillaris Tall Shrubland in the Sydney Basin Bioregion 

·  Milton Ulladulla Subtropical Rainforest in the Sydney Basin Bioregion 

·  Montane Peatlands and Swamps of the New England Tableland, NSW North Coast, Sydney Basin, 

South East Corner, South Eastern Highlands and Australian Alps 

·  Natural Temperate Grassland of the Southern Tablelands (NSW and ACT) 

·  Flat Eucalypt Forest on Coastal Floodplains of the NSW North Coast, Sydney Basin and South East 

Corner bioregions 

·  Southern Highlands Shale Woodlands in the Sydney Basin Bioregion 

·  Southern Sydney sheltered forest on transitional sandstone soils in the Sydney Basin Bioregion 

·  Swamp oak floodplain forest of the NSW North Coast, Sydney Basin and South East Corner bioregions 

·  Swamp sclerophyll forest on coastal floodplains of the NSW North Coast, Sydney Basin and South East 

Corner bioregions 

·  Tableland Basalt Forest in the Sydney Basin and South Eastern Highlands Bioregions 

·  Themeda australis - Themeda Grassland on seacliffs and coastal headlands in the NSW North Coast, 

Sydney Basin and South East Corner bioregions  

·  White Box Yellow Box Blakely’s Red Gum Woodland Box-Gum Woodland Community 
 

Threatened Ecological Communities 

Upland Wetlands of the New England Tablelands (New England Tableland Bioregion) and the Monaro Plateau 

(South Eastern Highlands Bioregion) 
 

Endangered Populations 

Petauroides volans - endangered populationGreater Glider population in the Bingi-Congo area of the  

   Eurobodalla LGA 

Petaurus australis -  endangered population Yellow Bellied Glider population on the Bago Plateau 



South East Forest Rescue Representations on Integrated Forestry Operations Approvals and Forest Agreements 2010 

Page  79  
 

 


