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South East Forest Rescue Representations on Iteéddfarestry Operations Approvals and Forest Agesesn2010

Representations on Integrated Forestry Operations pprovals and
Forest Agreements

South East Forest Rescue takes a firm stand onommvental protection of the native forest estat an
expresses deep alarm at the welfare of forest-algmethreatened species and the cumulative impécts
industrial degradation of native forests that at@cerbating extinction rates and destroying saalter; and
carbon capacity, and we welcome the invitationrtavjgle comment.

The senate inquiry into the passing of the Regiéoatst Agreement Bill and other legislation irdéa, was a
cynical exercise designed to minimise public inpAtlvertisements for a month of public submissiaese
placed in the papers three days before ChristDaspite the timing there were more than three heohdr
submissions though only two days were allocateghfidnlic hearings. Even the Australian Conservation
Foundation, one of Australia’s peak environmentalibs, failed to get a place at the hearings.

Francis Grey, economist and head of a team of ¢amss preparing an independent analysis of thedRey

Forest Agreement (“RFA”) process, for the Austmali@onservation Foundation, stated of the Forest

Agreements at the time of signing:
But what's the process by which they actually goutworking out how much timber is out there. Thelke a
few aerial photographs about what's on the grounttiavariably they've often got those things wrorithe
anecdotal information that we're getting and | eagibe anecdotal at this point, is that they'veguatit right
and even the industry is concerned about whatdhegigning up to in those agreements. And | thisk from
the public’s point of view in terms of the enviroanal values that are associated with this if tyepff the
rails in terms of delivering on the forests, theeki agency could go for compensation and pay cosgtie®n to
the affected industry partners. Or, they coule tadore timber from other parts of the forest ineorid make
those agreements. So there’s a potential envirntaheost associated with it if you accept thatdhginal
agreements are actually environmentally sound, lvisimot what our experience would suggdest.

There were inadequacies with the scientific anddge assessments. The RFA process was flawdahthhe
scientific data was incomplete, uncertain or noistext. This was the case with the historical and
archaeological data needed to identify indigenalisical values. Scientists became increasingly concerned
when a political decision was made to further mpthie RFA measures so that scientifically-basetca
were no longer independently applied as a firgt Bteestablishing an ‘Ecological Bottom Line.’ Thigs a
crucial decision as it was very unlikely that anfyA/Rwould deliver Ecologically Sustainable Developeas
the modified criteria allowed ecological valuetraded off against economic valdes.

South East Forest Rescue state that this reviawagher cynical exercise. The Forest Agreemeag™)
state the Ministers are unfettered regarding tthmadeand extent of the review and subsequent amartdme
The attempt to restrict the review in the drafttershould have been rejected. The review showd been a
broad, transparent and science based review. IBtetdrated Forestry Operations Approval area shbald
reviewed separately. Furthermore the first reviavesten years overdue. The evidence suggestartizat
band-aid measure now will come too late.

Further we state that to ignore submissions onnibesf Reference’ and then not make those submgssion
publically available is disingenuous. This is @nded by the ‘Final Terms of Reference’ which séeive
identical to draft ‘Terms of Reference’. Furthersuggest that there was proper adherence todlstaied
requirements to give public notice by posting taoaecure page on the DECCW website is yet morecacel
that any claim to openness and transparency outtatise mechanisms is erroneous. There seemavi® h
been no ministerial or departmental media relebesérag the public that the review submission perad
opened.

! Francis Grey, Radio National Earthbeat Transcti99), available at < http://www.abc.net.aufciesce/earth/stories/s18955.htm>.

2 pargavel J, ‘Politics, Policy and Process in toessts’ (1998) Rustralian Journal of Environmental Manageme2s; see also Lennon J,
‘History, Cultural Heritage and the Regional Fordssessment Process’ (199838stralian Journal of Environmental Manageme38.

3 Mackey B, ‘Regional Forest Agreements - Businastisual in the Southern Region’ (19943 National Parks Journal6.
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Issues for Consideration

The overarching legislative framework to forestpemtions is th&orestry Act 191§NSW). The objects
stated as being “to preserve and improtérhe Integrated Forestry Operations Approval’§QA”)
prescriptions intend to only mitigate the enviromta¢ damage from forestry operations. Therefovelenced
by our findings, all forestry operations under B®A must be in breach of this clause.

Further the threat of burning native forest as laesnenergy needs to be addressed and mechanisms put
place to prevent the use of native forests inwlag.

We call for forestry operations in areas coveredAfyAs to be subject to an independent environnienta
assessment that is scientifically sound and rigarothe scientific processes in the RFAs wereipally
compromised. Established criteria for forest covestion were not fully applied. There are large areas of
high-value conservation forest that would have lresarved if the original RFA criteria for forest
conservation had been fully applied.

In the absence of a comprehensive monitoring progoaassess the Threatened Species Licences aviaisth
ten years, a thorough analysis is required of @lets NSW harvest plans conducted under the bittsdyr
Forestry Operations Approvals that includes nunalper type of species found in surveys and an arsabysi
prescriptions that were triggered (by number ae@)ar This should be accompanied by scientific datthe
impact the logging will have on those species.

Such an analysis will provide the only empiricdbmmation currently available to review the TSL&igis
required to provide an assessment of the effichcyiwent prescriptions and identify those which ar
rarely/never triggered and/or obviously ineffective

An independent scientific authority should undegtalkich an analysis to inform the review as sogoasible.
Part of the review must be to implement a systeamatnitoring plan of the TSL prescriptions, andithe
efficacy in ameliorating impacts on threatened mggeover the remaining Forest Agreement/IFOA years.

The economics of the native forest industry alsedrte be investigated. Native forest operationttiénEden

and Southern regions incur losses of millions dfede every financial year, $14 million in 2007/38nd $16
million 2008/2009. These losses subsidise the profits of the Edexdalip mill. This has been the case since
the beginning of the Eden chipmill and is a madgiireesponsible action by government of a publiclyned
resource. This is extremely poor resource managereeen more so when, if the price of a tonne ©f @as
$20, then the daily emissions from the industry \ddae worth $1 million.

Forests NSW will, within an ecological frameworkaximise economic returns from the forests andatgrébution to
the economic well being of the communities of thieE Regior.

4 Forestry Act 1916NSW) s8A(1)(c).

® Mackey, above n3.

6 Bekessy S, Bonyhady T, Burgman M, Hobbs R, Kewslig Kirkpatrick J, Krebs C, McQuillan P, NortdhRecher H, Rose D B, and Robin L,
‘Statement From Concerned Scientists: Stateme8tipport for Change on Tasmania’s Forests’ (2004)eBting Forests, Growing Jobs, Hobart:
The Wilderness Society, 601.

" The Auditor-General, Mr Peter Achterstraat, MeRilease, Auditor-General’s Report, Sustaining Mafiurest Operations, 29/4/2009,
<http://www.audit.nsw.gov.au>.

8 ESFM Plan, ‘Ecologically Sustainable Forest Mamaget’ Eden Region, Forests NSW, 2005.
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Climate Change
There is no single silver bullet answer to thig, dme of the partial solutions is the protectiomlaf-growth
forests, which store a lot of CO2, and the reptantf those that have been removed.

Climate change represents a threat to biodivewditigh was not adequately addressed in the initRAC
process in light of the latest science. The preseserve system is inadequate to protect florafamaa from
the impacts of global warming. The science tha used in the CRA process is now over 10 years Dhekre
have been major improvements in research regadiimgte change science and the impact of nativestor
operations on carbon emissions since the agreemengssigned. This new science needs to be at the
forefront of the review especially the results anglications of ANU Professor Brendan Mackay’s remm
carbon storage potentials of South Eastern Auatsatiative forests.

Climate change will have a detrimental effect othltbe flora and fauna that make up a forest watative
implications for the inadequate CAR reserve systé&ime impacts need to be assessed and appropriate
measures to mitigate and reverse the effect oetimeglemented.

Approximately 35 per cent of greenhouse gasesdratinosphere are due to past deforestation, and an
estimated 18 per cent of annual global emissiomsher result of continuing deforestatirNative forests
have the ability to be major carbon sinks with abdity to sequester vast amounts of C@nfortunately,
contrary to industry spin, the native forest indyst a major greenhouse gas emitter, especiallyen
woodchip driven operations in the Eden and Soutkerest Agreement regions. Thus the massive carbon
emissions of forestry operations that were not ictaned originally must now be taken into account.

The Green Carbon Report shows the great potenti@irbon sequestration in our native forests. glhrog of
native forests is not only a net emitter, but fesesder this type of management have 40 to 60%wciadon
sequestered within them. If these forests wereveh from timber production and allowed to reattsar
sequestration potential it would be the equivatér#4% of our 2005 Australian net greenhouse gassoms
every year for the next 100 yeats.

The impacts from climate change on water resousdiébe great. Coupled with the already known ircisa
from logging, climate change has the potentiaketeesely affect future water supplies. The revieustriake
into account the value of water lost from logginghe context of a dwindling resource due to clengtange.
The impact this will have on rural communities thelyy on State Forest for their water needs todsessed.
The impact of logging and climate change on lommteater supply reductions and the resulting scaal
financial cost to regional communities has to essessed? The increase in extreme weather events will
require soil erosion mitigation measures to betfyestrengthened.

Carbon Neutral?

Logging and transporting large amounts of bulk lagsss borders up and down the south east of #iastr
and then burning it increases carbon dischargée. a€counting now used in Australia for assessig C
emissions drawn from th€yoto Protocolcontains a flaw that severely weakens greenhouseegiaiction

® pitman A, Climate Change Research Centre, Uniyen§iNSW, available at < http://www.smh.com.aufieorment/climatechange/
declining-trees-spell-gloom-for-planet-20100824{t3gtml >, viewed 26 August; see also Zhao M andriug S W ‘Drought-Induced
Reduction in Global Terrestrial Net Primary Prodretfrom 2000 Through 2009’ (2010) 332ienceé994, p 940.

10 stern N, ‘The Stern Review on the Economics ofr@te Change: Emissions from the Land-use Chang&amestry Sector,” Cambridge
University Press, 2006; Houghton J T, Tropical Drekiation as a Source of Greenhouse Gas Emiss{@085) inTropical Deforestation
and Climate ChangeMoutinho and Schwartzman [eds]; see also Intezguwental Panel on Climate ChanGémate change 2001: The
Scientific BasisContribution of Working Group | to the Third Assenent Report of the Intergovernmental Panel oma&ié Change
Houghton J T, Ding Y, Griggs D J, et al [eds], Caiape University Press, [2001]; see also Food agdcAilture Organization of the
United Nations (2005) State of the World's Foregtashington, DC: United Nations.

1 Mackey B, Keith H, Lindenmayer D, and Berry S,&8n Carbon: The Role of Natural Forests in Carliore§e, Part 1, A Green
Carbon Account of Australia’s South-Eastern EuceBgrest, and Policy Implications’ ANU E Press,{8Davailable at

< http://epress.anu.edu.au/green_carbon_citatimht

12 Atech Group, ‘Southern Forests Catchment ValuesTameats’ (1999) <http://www.atechgroup.com.au>.
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goals.

At issue is the methodology that gf@leased during combustion of biomass equalgdkanh up during
growth and the basing of all GHG calculations ds.tleucalypt forests recovery for removal of J@m the
atmosphere can take more than a 100 yéaDm average the recovery rate is 53 years for &adying
capacity and 152 years for 90% carrying capatit@urrently logging rotations are sometimes bafieky
yearst® Forests NSW themselves state:

Harvesting cycles vary between native forest typiéls a typical cycle of 5-30 years for native far¥s

As ocular evidence suggests, currently on the giptine native forests logged are not regrowingdasiugh
nor are they being replanted. If the forest regaed was not logged with such frequency then tiesty
might hold, and perhaps holds in EU countries whigiesystem was developed, and where the maircsair
wood is from plantation8. The data we have received was cursory to sae#®t, and even what little forest
has been surveyed does not equal one hundred pezgenerated. From the period 2001 to 2006 tieben
of surveys for the Southern region was twenty eogering a total of 2,176 hectarésThere is no information
provided by Forests NSW or the RFA regime on tliecéiveness of regeneration.

The vascular floristics about a decade after héingesperations differed significantly from thefistics of similarly

aged forest regenerating after wildfire. In clédled areas, weed and sedge species occurredfragrently than on

wildfire sites and Acacidealbatawas much more abundant, whereas resprouting shtrebserns and most ground-

fern species were more abundant in wildfire regatiar sites.

The low survival rate of resprouting species regubiti an increasing number of studies suggeststiladisturbance

is likely to be a major contributor to differencés.

Therefore the assumption that there are near-bquiin conditions (synchrony) in native forest logdey
Forests NSW on the south coast is erron@ouBorests NSW do not replant after logging natorest, have
only 23,000 hectares available for sequestratiahrarely do regeneration surveys.

For Forest Land, synchrony is unlikely if signifitavoody biomass is killed (i.e., losses represermtral years

of growth and C accumulation), and the net emissgtould be reported. Examples include: clearfnative

forest?

Also at issue is Forests NSW claim that emissiom factual logging operations is separate and the
responsibility of the contractors and thereforeelsts NSW have no liability to count them. SoutktEabre
Exports claim that the emissions from logging awdirect and they have no liability to count theihe
definition of impact and direct and indirect effecf greenhouse gas emissions has been well defireeral
jurisdictions of Australian Courts. In tidathan Dantase Black CJ, Ryan and Finn JJ held that ‘impact’
not confined to direct effects but includes effebtt are or would be a consequence of the a&titmboth the

13 Roxburgh SH, Wood S W, Mackey B G, Woldendorp & &ibbons P, ‘Assessing the Carbon Sequestratiten®al of Managed Forests: a
Case Study from Temperate Australia,’ #8irnal of Applied Ecologf2006] 1149.

4 Dean C, Roxburgh S, Mackey B, ‘Growth Modellingeafcalyptusegnansfor Carbon Accounting at Landscape Scale’ in Amar&eed D, and
Soares P, [ed$]lodelling Forest System€AB International 2003.

15 For example Compartment 62 (Sth Brooman) loggek®if2, 1973, 1978, 1982, 1990, 2002, 2009.

16 Forests NSW Consolidated Annual Financial Repéesr ended 30 June 2007, pp18-19.

7 1n Germany and throughout most of Europe Foresteremployed to count and measure at dboh eamyirirthe plot.

18 Southern IFOA Clause 52 Assessment of RegenerBeport 20/6/07, Forests NSW Batemans Bay; tRjsort’ is a thin five line by five

column table.

19 Ough K, ‘Regeneration of Wet Forest flora a Decafter Clear-Felling or Wildfire - Is There a Diffence?” 4%ustralian Journal of Botan(s)
645, Full text doi:10.1071/BT99053, < http://wwwhpish.csiro.au/paper/BT99053.htm

20 performance Audit ‘Sustaining Native Forest Operst,” Auditor-General's Report, 2009: ‘To meet wiagupply commitments, the native forest
managed by Forests NSW is being cut faster thiargitowing back’: this statement was made concertiie North Coast RFA areas, Forests NSW
had not provided data on the Southern and Edes diremiews of yield estimates for the southerrigegdue in 2004 for Eden and 2006 for Tumut
and the south coast, have not been completed.”

21 SEFR requested these surveys from Forests NS\keariVed a five line five column table that statieeke had been four surveys conducted but
there was no documentation, pers com to author Bamal Tuan, Forests NSW Batemans Bay; see tihetifed Sustain Greenhouse Gas
Consultation Paper Submission, Forests NSW, Nigké&an, 1/5/2008.

222006 IPCC Guidelines for National Greenhouse @aeritories, Vol 4: Agriculture, Forestry and Othand Use, Chapter 2: Generic
Methodologies Applicable to Multiple Land-Use Caiggs, 2.4; the figures used for boreal foresthenlPCC document are from research
published in 1998 which has now been supercededdrg current data < www.ipcc-nggip.iges.or.jp.

2 Minister for the Environment and Heritage v Queansl Conservation Council If€004) 134 LGERA 272 at 288; see alke Australian
Conservation Foundatiof2004] VCAT 2029.
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Hazlewoodcase and thAnvil Hill case it was held that the impacts of Scope 1, Zadissions must be
considered* In Gray v The Ministeit was held that environmental assessments mustalssider the
emissions from the use of the prodticOf course these findings were made in their paldr statutory
contexts but:
Carbon accounts for industrialized forests muduite the carbon emissions associated with lancinde
associated management, transportation and progesdivities®

Forests NSW also claim there is a lack of full stifec data on land use change and this makedficudlit to
calculate GHG emissions. Although it seems widelknowledged that Land Use Change and Forestry
accounting is difficult and uncertain, given theajrdeal of data, including LandSat images andrdsdcept in
ArcView, GIS, ESRI and Forests NSW own office retsoon past compartments logged, it would seem this
argument is alio intuitér. Article 3 of theKyoto Protocolstates at (3) that ‘The greenhouse gas emissions b
sources and removals by sinks associated with thaseties shall be reported in a transparent\serdiable
manner...”

The total CQ emissions caused by native forest logging on thetSCoast for 2006/07 have been computed to
be over 26 million tonne®. The governmental practice of decrying Indonesiigal logging while

sanctioning illegal logging in Australia has nongaunnoticed by the rest of the wotldThus it appears to the
international community that the governmental sanatg of native forest loggingndorseshe huge amounts

of GHGemissions releaséd.

Combustion of native forest fuelled biomass resultstmospheric emissions of greenhouse gases and
chemically active species in quantities that alneogtal those produced by fossil fuel combustfoespite
this the clearing of long established native fardést woodchips, to burn or to grow energy cropsosnted as
a 100% reduction in energy emissions, despite nguarge releases of carbon and despite interradtion
protocols against logging of native forests

From a climate-mitigation perspective, significanissions can be avoided by giving priority to pobing the
stores of carbon in existing native vegetationeeilly mature and old forests with their largebcar-dense
trees, by removing them from wood production ahaxhg them to regrow®*

24 pustralian Conservation FoundationMinister for Planningabove n23Gray v the Minister for Planninf2006] NSWLEC 720.

% Rose A, Gray v Minister for PlanningThe Rising Tide of Climate Change Litigation imgralia’ 29Sydney Law Revief2007] 725; if
calculations were made on the cardboard that ismazkd, then thrown away, from the woodchips tf’edorests, then the totals of GHG
calculations would a great deal higher.

26 Mackey et al, above ni11.

27 For example Forests NSW has logged 182 528 heotéreative forests in the south east alone si9@®lit is possible to compare Google Earth
images with past LandSat images.

2 The introduction of the amendments to tagey Acin America has already had a significant impactrenimport of woodchips in that country,
importers are now required to declare species,tcpoforigin, value and volume of the plant ori@roducts seAmendments to the Lacey Act
from H.R.2419 2008JS), Sec. 8204The Lacey ActChapter 53 of Title 16, United States Code, s&§33378.

2 Data is from Forests NSW Implementation Report4208 and 2006/07, 2006/07 Forests NSW Harvest PESRI data; Digwood FOI info
2009; the Forests NSW data states one vehicle1i&id of fuel per year.

%0 |n 2009 young people from four hundred and fifaions gathered in Bonn for the UN Talks on Clinatenge, their declaration called for an
immediate end to deforestation, an end to industc@e logging in primary forests, the conversiéfiorests to monoculture tree crops, plantations;
and protection of the world’s biodiverse forestduing primary forests in developed countries.(Augstralia, Canada and Russia) and tropical
forests in developing countries; Australia won Bossil Award in 2009; see al§@restry Commission v Dain@$12/2009 Denniliquin Local Court
where the Magistrate made a clear finding on tha@emce that a Part 3A approval under Bmvironmental Planning and Assessment Act 1979
(NSW) is required for the Barmah/Millewa loggingesption and had not been obtained; he concludetkftire, that the logging was unlawful, yet
Marty Linehan, Forests NSW Eden office managetedtthat “it didn’t matter, it was only local co/12/09.

81« .the laws of nature that account for the glotambon cycle operate irrespective of political boaries. Therefore, a unit of carbon emitted due
to deforestation and forest degradation in Australie United States, Canada or Russia has exbhetbame impact on atmospheric greenhouse gas
levels as a unit of carbon emitted from deforestetind degradation of forests in Indonesia, Papya Guinea, the Congo Basin or Brazil,’
Mackey et al, above n11.

32 Andreae M O, ‘Biomass Burning: It's History, Usmd Distribution and It's Impact on Environmentaldlity and Global Change,’ in Levine J S,
[ed], Global Biomass Burning1991), MIT Press, Cambridge, MA, pp 3-21.

33 Mackey et al, above n11: ‘For every hectare ofirmtforest that is logged or degraded, thereristdoss of carbon from the terrestrial carbon
reservoir and a net increase of carbon in the gihw&c carbon reservoir, the resulting increastimospheric carbon dioxide exacerbates climate
change.’

34 pjani J, ‘Australia’s Transition from Native Fottego Plantations: The Implications for Woodchips]pmills, Tax Breaks and Climate Change’
(2008) 15Agenda3, p33.
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Whether the IFOAs are Effective in Achieving TheirPurpose.

The IFOAs are patently ineffective at achievingrtipeirpose of protecting the environment and foe#tened
species conservation. We note with concern ESkNtators are again being watered down, yet still no
adhered too.

South East Forest Rescue stands by our RFA sulomiasd refers the review committee to that document
We would state that where this Review document eorscForests NSW it is in the main erroneous, sit e
apology for Forests NSW lack of meeting legislategliirements. Whomever compiled the Forest NSW
sections seems to have taken Forests NSW stateorefdse value. This is not a review, it is yebter
example of industry spin. We would again stat¢, thsiis the case with all Forests NSW provisiodais,
there are huge gaps in data and statements areimioirced with any real scientific data. It istisafficient to
merely make statements without data to enforcérthie behind these statements. Either Forests &V
extremely incompetent, or they have a complete ¢dckgard to legislative requirements..

Compliance to the IFOAs has been nearly non-existed the enforcement of the IFOAs has been néigigi
Due to the removal of third party rights by fherestry and National Park Estate Act 199 lack of
enforcement has allowed serious damage to theamagnt. Not only has there been an ever decreasing
budget and personnel for compliance enforcemeeatetis imbedded unenforceability in the wordinghef
IFOAs making the job of compliance auditing extrémanerous and time-consuming, or just plain futile

An example of this legislated unenforceabilityhs felling into or from a Forest Management Zorfe{Z”) if
“there are reasonable grounds for believing, wiedecsing the tree for felling, that it will produeg least one
high quality timber product® There is no way known to verify that this treequced this HQ product. The
prescription is a sham to allow ‘lawful excuselifel in an otherwise illegal area. There are mamye of
these sham logging rules scattered throughouti@&s$. There is a super-abundance of grey wordlkeg |
“where practicable”, “reasonable grounds for behgV for example, which are exploited by logginglustry
workers to their benefit, at the expense of tharenment - the environment which the IFOAs declare
themselves to be protecting. Further words suc¢stamuld’ are now taken to mean ‘may’ by the regoida

despite being the past-tense of ‘shall’.

The statement about Forests NSW ‘commitment’ torAjmal people is farcical and offensive. We ¢lie
logging of the gazetted Biamanga Aboriginal Pldae year, the logging of Gulaga Mountain in 200d #re
lack of cultural sensitivity shown by many ForedSW staff on the south coast. Forests NSW form of
‘consultation’ is to state that they are goingdg Anyway ‘so you better tell me if there are atgssthere’
mentality. Further there are instances of where$ts NSW staff have told untruths to community rbers,
for example Forests NSW staff stated that therelavibe no pulp logs extracted from Bodalla Cpt 3692
Traditional Custodians and yet after logging SEBRmed the volume figures which showed that 37%gé
did go directly to the chipmill.

Most statements in the review document are metenibenot reinforced with on-ground action and aony
form of reality that the Aboriginal Community oretlBouth coast has witnessed.

Aboriginal male initiation (Bora) site after Forests NSWIlogging 2004, Comp 118, Bago SF

% Forestry and National Park Estate Act 1998 IntegrhForestry Operations Approval for the Southergige 2001,18B(2)(b).
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ESFM

Sustainability indicators are really the key to sweiang Ecologically Sustainable Forest Management
(ESFM). Consequently, this work needs to be coregles soon as possible as it is delayed by 4 ars.

The term ESFM was used in drafting of forestry lavd delegated legislation. State and Federal Gowents
confirmed their commitment to théational Forest Policy Statemelny agreeing to develop and implement
Ecologically Sustainable Forest Manageniént.

However the native forest logging industry haséasingly been overcutting to meet wood supply agesgs
and has not undertaken legislated reviews of swstée yield. Forests NSW has hidden real data by
amalgamating plantation and native forest volurgargs®®

As a requirement of ESFM NSW agreed to undertalexviaw of Sustainable Yield every five years using
Forest Resource and Management Evaluation Syst&RAMES”) and information bases. Results of which
would inform the annual volume which could be logdem the Southern region ‘being mindful of aciig
long-term Sustainable Yield and optimising susthieaise objectives consistent with this Agreem&ht'.

However the five year late review report on RFAogess’ stated:
It is somewhat concerning that...the requirement ifiis not optional) to produce annual reportpuafgress on
meeting regional ESFM targets in ESFM Plans hadeeh delivered. This is surely central to accalitity
under the RFAS?

Statutes provide guidance as to their intent abdgnning, usually in an ‘objects clause’. Coumsfer
interpretation of statutes that promote objectiegislation. There is clear direction as to intetation of
supply commitments contained in RFAs. It is preddhat Regional ESFM Plarfsprest Agreementaind
IFOAs:

will collectively specify the wood supply commitrrierand their relationship to Sustainable Yi€ld.

Further it was stated when the Southern IFOA wagsagess of enactment:
The IFOA also contains maximum timber volumes aéidvio be harvested annualfy.

Allowable volume of trees logged is legislated &oldased on ‘sustainable yield’ and FRAMES. Theina of
pulp removed in the Southern region for the pe#0d2 to 2007 is equal to twelve percent abovedbmslated
allowable cuf?® This is above the five percent allowed in IFOAusde 5(a) where it provides, in essence, that
Forests NSW must stay within the five percent rafige

It is alleged that allowable volume figures in Egtion can be overridden by contractual commitsi&hfThis

% Final Report on Progress with Implementation ofiNRegional Forest Agreements: Report of Independssessor, November 2009

< http://www.daffa.gov.au/__data/assets/pdf_fil@DQ546711/assessors-report.pdf>.

37 Regional Forest Agreement for the Southern RegidtSaV 20057 (a);Forestry and National Park Estate Act 1998 IntegthEorestry
Operations Approval for the Southern Regib@(1); the PNF Code carefully avoids the wordaimsable but provides: ‘supply of timber products
from privately owned forests at a regular rate ti@at be maintained indefinitely for present andrfeitgenerations’.

%8 Auditor-Generals Report to Parliament, vol 1, 2089

< http://www.audit.nsw.gov.au/publications/repditsncial/2009/vol1/pdfs/31_0173_forestry commissiof new_south_wales.pdf >.

39 Regional Forest Agreement for the Southern RegidSaV 200t 8; like all reviews legislated for forestry operaticeither undertaken four or
five years late or not undertaken at all, thiseewhas not been undertaken.

40 Final Report on Progress with Implementation of NB&gional Forest Agreements: Report of IndependsséssqrNovember 2009

< http://www.daffa.gov.au/ _data/assets/pdf_fil€@/DA546711/assessors-report.pdf >, viewed 242049.

41 Southern Region Forest Agreement 28(2)(a); the Southern, Eden and Northen ESFM maasiue to expire this year.

42 Recommendation letter to enact IFOA, Letter (HOf2Grom David Nicholson NSW EPA to DPI, 18 Ap002, signed by Director Waters
and Catchments Policy (signed 18/4/02), Actingigtast Director General (Water & Air), Director Geal (signed Lisa Corbyn 19/4/02).

43:A Draft Report on Progress with Implementatiortioé New South Wales Regional Forest Agreemen3920Resource and Conservation Unit,
NSW Department of Environment and Climate ChangéNSppendix 4, p227.

44 Forestry and National Park Estate Act 1998 IntegthEorestry Operations Approval for the SouthergiBecl 5(a);Forestry and National

Park Estate Act 1998 Integrated Forestry Operatiépproval for the Eden Regi@h5(a).

45 Forestry and National Park Estate Act 1998 IntegrhEorestry Operations Approval for the Southergigecl 5(3)To avoid doubt, the
guantities of timber products specified in paragsafa) and (b) of subclause (2) do not impose iamyaltion on the quantities of those products that
may be harvested under this approval. The quastigferred to simply reflect contractual commitnseetisting at the date of this approval.
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seemingly defeats the purpose of sustainable gieidindeed legislation. On this assumption temnc &S ‘no
more than’ and ‘up to’ therefore are taken to meammum volumes. If we were to take this erroneous
assumption further it would mean the legislatiod delegated legislation serves no purpose.

The focus on the one term ‘reflects contractual maiments’ at the expense of remaining legislat®miitself
indicium. There are many other clauses in varfpases of legislation, intended to work in conjumetwith
each other. Assumptions that there is no maximaoluwe required therefore seems in tension witrotfjects
of legislative instruments.

Overcutting

Dominating much desktop and industry documenttaisns that strict public forestry regulation andcking
up’ of areas has caused the need for increasecerfatest logging® However, long before RFAs were
enacted, questions of whether the native foresfitmgindustry was sustainable were being askeld seems
real causes of lack of wood supply are overcutiing erroneous figures of sustainable yield. Thsrdesulted
in shortened rotation timés.

The NSW Scientific Committee suggests a safe aigieriod for species conservation is 150-220 y&ars
Analysis using this rotation period over a fiftegrar timeframe in the Southern region would sug§é<0
compartments should have been logged, yet moresikdimes that, a total of 355 compartments frotatal
of 689, have been clear felled or patch cleardefle

In a letter dated 29 October 1998 from Ross Sidteyests NSW sales manager, Northern Rivers region
states:
It has taken us just 2 years to completely exhidmgsgiuota volume in Casino, Urbenville, and Murwibah MA'’s
and Tenterfield is all but finished.

It must dawn on our top resources people eventtiadlystands carrying a level of volume which if/an
fraction of their capacity are already seriouslyrouble. The only way to realise any of the voluthat is
there...would be to have an unlimited pulp market @edr fall the forest...

| suspect they [“the greens”] do know that we degipg the game of Brer rabbit. | hope a re-ruhef frames
data without using the plots that end up in themes system will give a more realistic picture floé] state of
the forests...I wait with hope that the Frames datadeliver some figures, which support what wevkito be
the case on the ground. We have just one lastehtancome clean and be honest about the way thiegs
before this UNE RFA is signed. State Forests lvélheld accountable for whatever happens as & oéghke
RFA decision and if the industry has been led tebe that the volume is there in this part of 8tate then we
should be held responsibl&...

A memo from Ron Wilson, Forests NSW marketing manag Bob Smith CEO Forests NSW on a meeting
with Davis and Herbert in 2001 is revealitfgDavis and Herbert (now Boral) expressed dissatiafn with
Forests NSW supply of logs. The companies allooatias 8000 cubic metres. Forests NSW stated ‘the
company is currently undercutting its allocatiorhadh quality large sawlogs’. The company clainteel

%6 This erroneousness is perpetuated within the IFtbAmselves seeorestry and National Park Estate Act 1998 IntegthEorestry Operations
Approval for the Southern Regidlote for cl 5(b)

47 SeeSouth East Forests Conservation Council Inc v DiseGeneral National Parks and Wildlife and Staterésts of NSV1993] NSWLEC

194, Deputy Director (Policy and Wildlife); four ges after the enactment of the FNPE Act in the &xglory Memorandum to the Regional Forest
Agreement Bill 2002 drafted by lan McDonald it st (1) ‘The Problem’ that “Conflict over the wsfenative forests had established a climate of
uncertainty for investors and contributed to comityuancertainty that environmental values were geidequately protected. These conflicts
stemmed mainly from the perception by some thatdsirates were unsustainable.”

8 The current rotation times are between 5-15 yéarexample compartment 62 of South Brooman Statest has had ‘Timber Stand
Improvement’ twice and been logged nine times sir#®4, which is virtually every six years; see $euah Region — Compartment 62, South
Brooman State Forest, Bateman’s Bay Management, AM@aest Plan approved 8/5/09.

49 oss of Hollow Bearing Trees Key Threatening Pred@spartment of Environment Climate and Water, NShtleatened Species Website,

< http://www.threatenedspecies.environment.nswaidisprofile/threat_profile.aspx?id=20079 > vievgdJuly 2010.

°0 Forests NSW Compartment Map and Annual LoggingoRescfor period 1995 to 2010, this shows 680 totahber of compartments.

1 New South Waled,egislative Assemblforestry and National Park Estate Bill, 17 Novem898, (Fraser), p10052.

52 Forests NSW internal memo Ron Wilson to Bob Smith Gary Keating, 9 October 2001, H.O. 61342; dsé or Lose’ 20 yr wood supply
agreement provides for ‘increased volumes of HQd small sawlogs at one half of the companys intakedf 2001.
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reason they were undercutting was that Forests IR&Whot provided sufficient areas to produce sasvlog
Forests NSW denied there were any problems of gupjloffered to extend the allocation period detithe
company cut the 8000cu over two years'. Forest@/N&o stated Davis and Herbert were at fault bezau
they weren’t ‘value adding’. The company statesyttvere unhappy about ‘log merchandising’ and that
timber was being sent ‘elsewhere’ which could bedusy the company. Forests NSW told the compaaty th
‘without a residue market on the south coast thst ebproducing sawlogs will be significantly high#&

Ten years later the situation has not improved. Barnes, Forests NSW regional manager stated:
the remaining multi-age forests resource is corinan end in the next two to three years.

Unfortunately in the Southern and Eden regionsetieean unlimited pulp market. A rerun of FRAME&swv
due in 2006 as part of ESFM requirements. No reflfRAMES has yet been undertaken.

Review or no review, logging more intensively véffect remaining stand condition and ultimatelytauable
yield. Given overcutting whether public and prevaative forestry can ever achieve the ideal of &~
doubtful>*

Further there is no genuine attempt to implemedteariorce the ESFM principles in any diligent mamrighe
five principles of ESFM are:

1. Maintain or increase the full suite of forest ies for present and future generations across tH8W
native forest estate;

Clear felling, under whatever guise put forwardAoyests NSW spin doctors, the demise of specieshaend
water shortages are all a breach of the principl@stergenerational equity. Australia has an gdiiion
under international law to ensure that human rightésprotecteé. These obligations arise through
Australia’s ratification of various internationaltman rights instruments like tiheternational Covenant on
Civil and Political Rightsandthelnternational Covenant on Economic, Social and @nalt Rights.
Australia has agreed to ‘respect, protect andlftiffese rights® Principle human rights which are subject
to degradation as a result of climate change @& edght to life, the highest standard of physicad anental
health and the right to water.

The Australian Human Rights commission in its sugsioin to théenvironment Protection and Biodiversity
Conservation Acteview stated that the Act:
requires formal and direct linkages to Water Act 200as a matter of urgenéy.

Deforestation and degradation is one of the biggasses of climate changeWater quality and availability
has been dramatically reduced by logging of mosthcaent areas.

Article 2 of thelnternational Covenant on Civil and Political Rigl{L976) states at (3):

53 The Eden Magnet, Thursday, March 11, 2010.

54 Lunney D, Matthews A, Eby P, and Penn AM, ‘The geFerm Effects of Logging for Woodchips on Smalliitaal Populations’ (2009) 36
Wildlife Researcl691; see Gibbons P, Lindenmayer D B, Barry S @tdraM T, ‘The Effects of Slash Burning on the Maity and Collapse of
Trees Retained on Logged Sites in South-Eastertrdizs (2000) 13%orest Ecology and Managemesit.

%5 4What are Human Rights?’ UN Office of the High Camissioner for Human Rights, (2008).

%6 UN Committee on Economic, Social and Cultural RégBeneral Comment No 9 — the Domestic Applicatioh@fCovenant (1998yN Doc
E/C.12/1998/24, UN Human Rights Committ&sneral Comment No 31 — Nature of the General LEdpilgation imposed on State Parties to
the Covenant (2004)N Doc CCPR/C/21/Rev.1/Add.18N Committee on Economic, Social and Cultural RégBeneral Comment No. 3 -
On the Nature of State Parties’ Obligations (199® Doc, E/1991/23, annex .

57 The right to life is contained in Articlelternational Covenant on Civil and Political Righbpened for signature 16 December 1966, 999
UNTS 171 (entered into force 23 March 1976); Augtnatified the ICCPR on 13 August 1980 and theddsh 17 December 1990; Article 3
of theUniversal Declaration of Human Right8A Resolution 217A(lIl), UN Doc A/810 at 71 (1948ke Articles 11 and 12 ICESCR, Article
14, paragraph 2(h) CEDAW, Article 28, paragraph) ZRBPD and Article 24, paragraph 2(c) CRC.

%8 See the Australian Human Rights Commission “Indeleat Review of the EPBC Act30 January 2009.

%9 Garnaut RGarnaut Climate Change Revie2008.

60 Mackey B, Keith H, Lindenmayer D, and Berry S,&8n Carbon: The Role of Natural Forests in Carliore§e, Part 1, A green Carbon
Account of Australia’s South-Eastern Eucalypt Foraad Policy Implications’ ANU E Press, [2008] dahble at

< http://epress.anu.edu.au/green_carbon_citatimht
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Each State Party to the present Covenant undertakes
1. To ensure that any person whose rights or fimedis herein recognized are violated shall haweffaantive
remedy, notwithstanding that the violation has bemnmitted by persons acting in an official capgdib ensure that
any person claiming such a remedy shall have gidgithereto determined by competent judicial, adstriative or
legislative authorities, or by any other competarthority provided for by the legal system of that&, and to
develop the possibilities of judicial remedy;
2. To ensure that the competent authorities smddirce such remedies when granted.

And at (5):
1. Nothing in the present Covenant may be intéedras implying for any State, group or personrégtyt to engage
in any activity or perform any act aimed at thetdegion of any of the rights and freedoms recoedikerein or at
their limitation to a greater extent than is pr@ddor in the present Covenant.

Forests NSW are breaching these treaties by fes#aifon 40 of the FNPE Act and by industrial logpi
practices.

Australia has obligations for forestry operationsler international environment law. Section 1 Yofcdhe

Southern Region Forest Agreement 26Gges:
Note the obligations on the Commonwealth of Augdraftising from théntergovernmental Working Group
in Criteria and Indicators for the Conservation aBdstainable Management of Temperate and Boreal
Forests (Montreal Procesghe Convention on Biological Diversity, Agenda &id theKyoto Protocol on
Climate Change.

ConverselyAgenda 2Istates:
11.1. There are major weaknesses in the policiethads and mechanisms adopted to support and gethelo
multiple ecological, economic, social and cultudés of trees, forests and forest lands...More &ffeaneasures
and approaches are often required at the natiewel fo improve and harmonize ..legislative measaral
instruments...participation of the general publiqezsally women and indigenous people.

There is no participation of the public in any démn making processes.

In theVienna Convention on the Law of Treaties 1968cle 18 states:
A State is obliged to refrain from acts which wodkfeat the object and purpose of a treaty when:
(a) it has signed the treaty or has exchangediimstints constituting the treaty subject to ratifmatacceptance or
approval, until it shall have made its intentioaas! not to become a party to the treaty.

A material breach of a treaty is:
(a) a repudiation of the treaty not sanctionedhgygdresent Convention; or
(b) the violation of a provision essential to tike@mplishment of the object or purpose of the yreat

Therefore by exempting civil litigation from prewuarg the destruction of NSW state forests, for emfiorcing
the legislative requirements for compliance, folfwllly contributing to climate change and for thestruction
of forests Australia is not only in breach of itsnakestic obligations, its in breach of its interoaal obligations.

2. Ensure public participation, access to informati, accountability and transparency in the deliveoy
ESFM,;

There is no environmental democracy and no corgulten areas covered by the RFAs. Individuals or
communities call a meeting, the community objedtsrests NSW log regardle$s.The rights of public
participation is limited to making submissionshe state and federal governments if the variousegief
legislation come up for review.

Agenda 2ktates:
23.2. One of the fundamental prerequisites forattféevement of sustainable development is broatdcpub

51 For Forests NSW record of adhering to this prilecieeWatt v Forestry Commissigd007] NSWADT 197:Digwood v Forestry Commission
[2009] NSWADT 107.
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participation in decision-making...This includes tieed of individuals, groups and organizations wigpate in
environmental impact assessment procedures anmbte &bout and participate in decisions, particyldrbse which
potentially affect the communities in which theyeliand worlé?
Forests NSW are exempt from preparing EIS in RF&asuand there is no assessment of the impactggihp
on native forest ecosystems.

Forests NSW do not consult indigenous communitiegditional owners are of the view that culturatitage
is broader than sacred sites assessments anderetiwdonmental considerations. But questions tthau
impact of the logging on species, the intensityheflogging, and the proportion of the logging whis
destined to become woodchips are rejected by FONSW as not being part of what they consider to be
cultural heritage.

Rather than discuss the issues Forests NSW allagiary information, beyond sacred site issuesined|by
traditional owners, about Forests NSW logging of@na be addressed to them in writing and they théh
consider how they choose to respond. Forests NS they do not consider it appropriate that trewlal
owners and other Aboriginal people be given copfadraft harvesting plans until plans of loggingeogtions
have been finalised at which time the Board, Ik public, would have access to the final authdrise
harvesting plan.

Forests NSW in the Southern and Eden regions nat# tireir own s90 Consent to Destroy Permits for
Aboriginal sites:
It has been agreed that any Cultural Sites diseolveuring road construction and harvesting wiltdggorted to
the Supervising Forester who may then consult velvant external representatives. Vehicles magicoe to
use roadsinless otherwise advised. Where practically péssiturning of scattered artefacts should be
avoided®

This is in conflict with s86 of thBlational Parks and Wildlife Act 19{SW). Any act of knowingly
impacting Aboriginal objects (as defined in the Asbuld be in breach without an s90 PerffliThis is a clear
indictment of the entire Forests NSW process watfard to the protection of Aboriginal heritage wwitbur
region’s State forests.

An archaeological survey of proposed logging cormpants, in accordance with Cultural Heritage G uins
Appendix of IFOA and NPWS Standards and Guidelki€4995, should be undertaken. This should be in
consultation with the appropriate Local Aborigihand Councils and the Aboriginal community at large
which should be consulted where there are suchrapoissues to be discussed where the destructitirat
community’s cultural heritage is imminent.

They don’t do archaeological surveys - why? Beealigou look you will find something. They telepple
where they can look and then call that ‘consultdtio

Forests NSW do not allow the ‘survey team’ to symredisturbed ground within the compartment, obng
the existing disturbed roads around the compartmiabr surface visibility can seriously impeded $lurface
detection of Aboriginal Objects, at landform urgtmsidered to be archaeologically sensitive.

As evidenced Forests NSW is now dictating the tesfremy Aboriginal archaeological / cultural assesst at
its logging compartments, therefore destructioAlodriginal heritage in State Forests proceedsexhtinds of
the NSW State Government and its uncommerciallyedriarm, Forests NSW.

62 Agenda 21 also states at 23.2: Individuals, greumsorganizations should have access to informagkevant to environment and development
held by national authorities, including information products and activities that have or are liteljlave a significant impact on the environment,
and information on environmental protection measuattp://www.un.org/esa/dsd/agenda21/index.shtfol>an example of Forests NSW
unwillingness to inform the public s&€att v Forests NS\[2007] NSWADT 197; the royalty rate is $6.90/torfoepulp logs from the Sthn Region
& $11.90/tonne for Eden.

8 Maragle State Forest Compartment 114, Forests N&West Plan, Goldspink, (2010) p12.

54 National Parks and Wildlife Act 197MSW) s84 and s90
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3. Ensure legislation, policies, institutional fragwork, codes, standards and practices related tedb
management require and provide incentives for egitally sustainable management of the native forest
estate;
In contrast the FNPE Act and subordinate legistapicovide incentives for unlawfulness without feér
capture. When penalties are low, and the poss#isilof being found out are light, people takesfsk
Regulatory systems rely upon the enforcement dditsey requirements.

When there is no enforcement contraventions gonispad and the incentive for compliance is*hil.

‘Sustainable use’ means the use of componenttddical diversity in a way and at a rate that deeislead
to the long-term decline of biological diversitiieteby maintaining its potential to meet the neseub
aspirations of present and future generattori3espite the rhetoric on ‘sustainable forestrgrehis not one
legislative instrument that has been effectiverimtgcting forest species and habitats. Forests M8Wot
comply with the principles of ecologically sustai@development and the conservation of biodivefsit

4. Apply precautionary principles for prevention ehvironmental degradation;

The Precautionary Principle is based on GermarSavetlish environmental laws and policies. The
relationship between economic development and enwiental degradation was first placed on the
international agenda in 1972, at the UN Conferemcthe Human Environment, held in Stockholm. After
Conference, Governments set up the United Natiomgr&ment Programme (UNEP), which today continues
to act as a global catalyst for action to proteeténvironment.

By 1983, when the UN set up the World CommissiorEamironment and Development, environmental
degradation, which had been seen as a side effeddustrial wealth with only limited impact, wasiderstood
to be a matter of survival for developing natiohed by Gro Harlem Brundtland of Norway, the Comsios
put forward the concept of sustainable developrasran alternative approach to one simply based on
economic growth. This gave rise to Meisterial Declaration of the Second Internatior@bnference on the
Protection of the North Sea 1987

After considering the 1987 Brundtland report, tHé General Assembly called for the UN Conference on
Environment and Development (UNCED). The primaoglg of the Summit were to come to an understanding
that would prevent the continued deteriorationhaf énvironment, and to lay a foundation for a globa
partnership between the developing and the morgsindlized countries, based on mutual needs anmohmm
interests, that would ensure a healthy futureHerglanet.
The Precautionary Principle is Principle 15;
Where there are threats of serious or irreverghigronmental damage full scientific certainty skiouot be used as a
reason for postponing a measure to prevent degpadatthe environment.

As McClellan CJ stated:
Thus, the inherent uncertainty or bias in the gifiermethod combined with (generally speaking)esigmnial lack of
resources and a consequential lack of data tat asgmtists, leads inevitably to the conclusicet there is likely to
be an incomplete understanding of the full extéithe environmental impacts of any particular acadtivity
proposed. That prospect, supported by empiricagéidations gathered world-wide, led to the develapnof the
precautionary principle as a commonsense appraagtoid or minimise serious or irreversible harnthte
Environmeng?®

% Dr Gerry Bates, Lecture on Fundamentals of Envirental Law, ANU, 16 July, 2009.

5 Andrew Macintosh, ‘Why the Environment Protectird Biodiversity Conservation Act’'s Referral, Assment and Approval Process is Failing
to Achieve its Environmental Objectives’ 21 EPL0(2] 288, p302.

57 Convention on Biological DiversifRio de Janeiro, 5 June 1992), Entry into ForcedBaty and for Australia: 29 December 1988stralian
Treaty Series 199R0. 32

%8 Convention on Biological Diversigbove n67.

% |n BGP Properties Pty Limited v Lake Macquarie Cityu@oil [2004] NSWLEC 399 citing Trenorden J et alGonservation Council of South
Australia v Development Assessment Committee and Baat Owners AssociatigNo 2)/ [1999] SAERDC 86.
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The precautionary principle should have been trggi@rior to the RFA process beginning in 1998.

5. Apply best available knowledge and adaptive ngaraent processes;

It is absurd to allege that these principles atb@helm of native forest management, given whabserved
of day-to-day forestry operations. One of the bgignyths is that Forests NSW replant after loggiatiye
forests. This is very far from the truth. Oncgded and burned the forests may take decadesdnesge or
they might not regrow at all, and at any rate ey is not sufficient to offset the biodiverslsses created
by clearing because of lags in species becomirapkstted and differences in species compositidrorests
are altered inexorably. The public are subsidisiveglogging of native forests, which hold and remuast
amounts of carbon, so they can be woodchipped emd@ Japan. This is certainly not sustain&ble.

The government has not ensured the adoption obBwallly Sustainable Forest Management practices,
environmental safeguards have not improved and DE®@&s not ensured the maintenance of existing
regulatory control%

Sustainable at All?

The ‘FRAMES’ industry modelling system used to dervolumes substantially over-estimated available
timber volumes. To achieve the unsustainable vekisought for the first twenty years, the system ha
had to dramatically over-cut for twenty years amastresult in much decreased volumes available
thereafter. This is clearly reflected in the inaysnodelling, which shows a volume reduction ohabt

fifty percent after 2008. For example, in the $euh NSW Eden Region, in 2008, Forests NSW was
over quota and have been over quota for each qirthaous nine years.

Notably, in 2003 the NSW Government re-issued tingopply contracts, without conducting the
promised timber review, for a further twenty ye@hais extending the contracts out to 2023). Tlozesf
timber supplies have been committed outside thetynwgear timeframe of the RFAs, without a wood
supply review or any required RFA review. Thesetxts have been extended well past the point at
which timber supplies will fall in 2018.

The erroneous audacity of the claim that the rewoéthe FRAMES systems and processes ‘also meets
legislated requirements as it applies to the Sentregion’ is obvious. One aspect is applicable:

The robustness of wood supply estimates...are commesaluated by conducting large

numbers of scenario analyses rather than by caasiole of statistical measures. This is especially

important when the option of an early heavy cuytreferred to an even flow scenario, since a

characteristic of wood supply modelling is the @ase in the immediate short-term availability ofider

due to an expectation of future growth. This iewn as the allowable cut effect. In essence, the

additional future volume as a direct result of gfoallows for a higher level of cut in the shontrte If

the level of cut is set at a high level...in the $term and growth is less than expected,

then over-cutting will occur and the predicted ldgagn cut will not be sustainablé.

It was made known by the NSW Auditor-General that:

Forests NSW does not routinely compare harvestaglts to it's yield estimates...
However the authors consider these reviews negesséest the validity of Forests NSW estimateslo
tangible efforts have been made to ensure susthipai to produce any reporting showing that effoare
being made. Forests NSW are operating in the glolommcertainty. For the Upper and Lower NorthtEas

0 Forests NSW proposed to burn 23,263 hectaresnjtise Southern sub-region, Forests NSW SouthegidR Burning Proposals 2007.

"l See ‘Representations on the Implementation oRfR&’s’ South East Forest Rescue 2009, available at

< http://lisaandtony.com.au/SEFRsubmissions.htrae;aso State of the South East Native Forest R2pa0, South East Forest Rescue 2010,
available at < http://lisaandtony.com.au/SEFRsubimiis.htm>.

"2 TheSouthern Region Forest Agreement 2@2vironmental Management Systems 2.1, “The EM# le the mechanism by which Forests
NSW will implement commitments and obligations untte NSWforest agreementnd RFAs and effectively contribute to Australia’s
international obligations under the Montreal prateESFM ‘initiatives’ are in s2.11.

3 Forests NSW, ‘A Review of Wood Resources on thetiNGoast of New South Wales’ September (2004) p12.

" performance Audit In Brief, NSW Auditor-Generalef®rt to Parliament, April 2009 p2.
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region the Auditor-General stated:
To meet wood supply commitments, the native foremhaged by Forests NSW on the north coast is leintaster
than it is growing baclé

The authors believe this to be true for the Soutlhegion, if ever real data becomes available.
The report mentioned for Southern was not completedune 2009. ‘It may not be ready until mid 2C4r&d
‘the report will be ready by June 2010’. The répuaas still not available as of July 2010, and stit ready in
time for the deadline of this review.
It is my understanding that the review of the Sustale yield for the Southern Region was expeatduetcompleted
by June 2009 but is still being done. Forests ladieated it will take time to check the reviewdaare unlikely to
publish the results and methods of calculatingstistainable yield (covered by Milestone 54 in tif\Review
report) before mid-2010.

The new wood supply agreements have no review eland the authors note the lack of information tatw
public consultation went into making this decisidfull documentation regarding the 2005 wood supply
agreements changes to volumes and commitment pehimdd be made publicly available.

In reply to the DECCW letter of 7 May 2010 we woalghin assert that Forests NSW are in breach of
consistent overcut of committed yields.

We determine that the information provided doesdasicribe accurately the relationship to forestveusus
sustainable volume, due to the lack of independeastainable yield review data. Merely reportingadrat
extent wood supply commitment volumes are beingbyegiroviding excerpts of Forest Agreements, Regjion
Forest Agreements and the Integrated Forestry @pesaApprovals does not address questions of faggi
over quota.

If this information is the best on offer after tgears then we must assume that our assertion®aezc
Relying on what is ‘generally referred to’ and araéwo clauses without detailed analysis of the hetod
legislation approach nor any real evidence of vadigures is piecemeal at best and completely inegent
at worst.

/‘\\-
J.g

HQL to Pulp ratio for South Coast RFA region 2003-@ from NSW Auditor-General.

7S performance Audit ‘Sustaining Native Forest Ogerst,’ Auditor-General's Report, 2009; it was atgated “reviews of yield estimates for the
southern region, due in 2004 for Eden and 2008 fonut and the south coast, have not been completed.

6 Michael Davies, Department of Environment and @lienChange, Environment Protection and Regulatimu® Crown Forestry Policy and
Regulation Section (ex-Resource and Conservatiat) U4/7/09.
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In Depth Analysis of ESFM and Over-logging in the Suthern Region

Volumes are tied to the High Quality Log volumest ¥ is reported in Appendix 4 of tiizraft Interim Report
that in the Southern region the ratio started 8t1@1 in 2002 and jumped to 100:240 in 208&low are data
sets on volume logged by Forests NSW from variousces.

HQL to Pulp Ratio for the Southern and Eden Region§

Southern Eden
Year HQL PULP % > HQL PULP %>
2002/03 62 329 65 484
2003/04 70 021 78 291 12 26 131 309 088 118
2004/05 53 369 64 049 20 22 434 277 952 1239
2005/06 60 673 109 447 80 23 936 294 519 123D
2006/07 62 272 150 700 140 19 417 314 400 161D
2007/08 70 124 135 231 93 24 871 315 839 127D
2008/09 62 276 113 404
Below are figures Forests NSW provided to the Aardizeneral:
2003/04 2004/05 2005/06 2006/07 2007/08
South Coast
HQL 43 571 34 927 42 699 43 314 46 563
Pulp 59 055 45 894 91 583 124 992 105 172
Tumut
HQL 26 450 18 442 17 974 18 958 23 561
Pulp 19 236 18 155 17 864 25 708 30 059
Eden
HQL 26 131 22 434 23 936 19 417 24 871
Pulp 309 088 277 952 294 519 314 400 315 839

This is based on data provided by Forests NSW velve proved to be erroneous in the past. From atar e
know these figures to be much higher. Also no& 8outh Coast and Tumut are now the one arealcalle

Southern.

These are the figures provided by Forests NSWetoehce Digwood (FOI Request):

Eden Southern
HQL PULP Area (ha.) HQL PULP Area (ha.)

1998/99 36 237 317 508 3238 43 253 59 303

1999/2000 27 770 352 282 3170 39 165 51 536

2000/01 31 656 337 434 4 254 34 618 69 030
2001/02 26 846 278 379 3339 34 056 42 735 3794
2002/03 25 558 313 896 3 546 54 581 52 224 3710
2003/04 29 726 320 581 4160 52 094 60 210 4 363
2004/05 28 286 297 080 3580 43 568 64 050 3361
2005/06 27 922 307 669 4 786 51416 91 854 5095
2006/07 22 839 342 914 5043 49 995 107 367 7618

These are the Volume figures in the Southern arshEREgion according to the Draft RFA Implementation

"7 NB: 2008 and 2009 figures are different from tReport to conform to IFOA Condition 31 Annual Repon Logging Operations by financial
Year 2007-08’; we have used the IFOA Condition &ort for 2008-09 figures.
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Report’®
Eden Southern
Year HQL PULP HQL PULP
1999 23 735 352 282
2000 27 056 337 434
2001 25 329 279 854
2002 21 901 313 870 62 329 65 484
2003 26 131 309 088 70 021 78 291
2004 22 434 277 952 53128 64 049
2005 23 936 294 119 60 673 109 447
06/07 19 417 314 400 62 272 150 700
The IFOA Annual Implementation Reports figures @are:
Eden Southern
HQL PULP HQL PULP
2001/02 25329 279 854
2002/03 24069 or 29 091 313 870 62 329 65 484
2003/04 26 131 309 088 70 021 78 291
2004/05 22434 277 952 53414 64 049
2005/06 23 936 294 119 60 673 96 087
2006/07 20 408 324 960 57 982 115 808

Pulp is defined as being subservient to loggingigh Quality Logs. This is the intent of RFA cl&®3 as the
volumes referred in RFA cls 80, 81 and 82 are taa by-product of harvesting for the volumes ifigelcin
RFA cl 76. These volumes also include the voluptgained from thinnings and timber products, wldaoh
related to the committed volumes and also to susitée yield. As we can see by all the figures amdunts
shown, pulp can in no way be interpreted to be exwient in either region.

It seems the actual volume of pulp removed in thetisern region for the period 2002 to 2007 is etpial
twelve percent above the allowable €uhis is above the five percent allowed in IFOAude 5(a). In
essence Forests NSW must stay within the five péremge.

There is some concern with the differing volumetsveen the reports and the Digwood FOI figures. The
difference is too great to be attributed to theragmg of the years. We would suggest that difigreporting
methods and figures are provided to obscure agtlame figures of RFA regions.

Incorrect figures aside, it can also be seen thallithe years the volume of pulp is inconsisteitlh the
volume for HQL.

The Integrated Forestry Operations Approvals statesole purpose pulp operations are disallowaaeler
Forests NSW have a myriad of ways around this. tlieanain one is to call the operations ‘thinning
operations’ or ‘Australian Group Selection’ or ‘Médd Shelter Wood’. As most logging now is donge b
mechanical harvesters this renders most logs fanflieing a sawlog and creates ptilp/Ve would have to
strongly disagree that compartments in the SouthednEden regions are chosen ‘for the volume gh hi

"8A Draft Report on Progress with Implementatiortioé New South Wales Regional Forest Agreemen392@p 121 and 122; the Pulp figures
for Southern are at Appendix 4, p227.

92006 IFOA Implementation Report for 2001/02; 20B®@A IR for 2002/03; 2008 IFOA IR for 2003/04.

80«A Draft Report on Progress with Implementatiortioé New South Wales Regional Forest Agreemen3920Resource and Conservation Unit,
NSW Department of Environment and Climate Chang@INSppendix 4, p227.

81 Connell M J, ‘Log Presentation: Log Damage Arisfrom Mechanical Harvesting or Processing’ Prepésethe Forest & Wood Products
Research and Development Corporation, Project NO2PL309, CSIRO Forestry, 2003.
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guality sawlogs they can deliver’. On ground ewicksuggests compartments are logged to meet theé wo
supply agreements for pulp with South East Fibrpdets.

Consistency

Volumes of HQL over the past five years from SoQtast sub region have been lower than the committed
volume of 48 500 ranging from 2 000fto 11 000m under. In 2006-07 HQLs volumes were 43 314m
Pulp volumes should also have stayed relativelystaom or been ‘consistent’ at around the 2002/@B an
2003/04 volumes of approximately, yet the figures\vi&0 700t.

Continuing supply ohigh quality small (HQS) logand provision ofesidue timbefor charcoal
andpulpwoodconsistentwith theHQL logvolumes in the Region will also occlir.

And:
The harvest intensity will be determined by theés88 m3HQL commitment and not commitments for
residue timbef?

Forests NSW and DECCW state pulp is subservieHQub yet, as we can see by the figures, Forests NSW
have departed from the legislation, evidenced byditamatic increase in pulp volume logged. Theespulp
figures are definitely not consistent with the Hédures.

Maximum allowed
The Sor%thern Regional ESFM plan discusses FRAMESlaaverage sustainable annual volume of
42 070m.
The average annual supply for high quality logeducedto 42 070 cubic metres to ensure ecological
sustainability of harvesting operatiotis.

Yet the committed volume is 48 508m
TheRegional Forest Agreement for Southern N8@ides for term and wood supply agreement comeritsof
high quality large logs to industry on an annuaisitalling 48 500 cubic metresn South Coast Sub-regiéh.
At cl 5(2)(a)(iv) it states:
(iv) no more than 921,500m3 (that is, 48,500m3 xd\@&r the duration of this approval;
In other words the volume of HQL is a maximeommittedvolume of 48 500rhper year but the maximum
sustainable volume is 42 076per year.

For pulp the volume specified in RFA clause 8this tmaximum volume allowed.
The Parties note that for the South Coast Sub Regimangements for pulp grade timber/pulpwood.idelan
amount of 97 000 tonnes per annum, being a quamtiigh reflectdhe maximum supplylevels contracted at
the date of this Agreement.

If there is no maximum figure markets can keep dedimay more ad-infinitum, this is impossible when
constrained by sustainable yield. The only wayktds can be increased is by logging more areaj or b
logging more intensively. Both of these outcomdkshave an effect on sustainable yield.

Committed volume
Sustainable volume of various timber products taat be logged in one year is a complex mattesolving
this reference must be made to RFA clause 2, wiedimes sustainable yield as:

the long term estimated wood yield from forestd tzan be maintained from a given region in perpgumder

a given management strategy and suite of sustainelel objective®.

It is this term that is common to the documents thiedntent which they were written, for not onlgushern
but all regions. It is the basis for the volumpsdfied in RFA clause 76, 80 and therest Agreemen(FA)

82 TheSouthern Region Forest Agreement 2003W), p25.

8 TheSouthern Region Forest Agreement 20O3W), p27.

84 ESFM Southern Region (2005) p36.

8 ESFM Southern Region (2005).

8 TheRegional Forest Agreement for Southern New Soulled\Between The Commonwealth of Australia an&tate of New South
Wales, April 2001.
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3.1. Another term that is important is ‘committedlume’.

TheForest Agreemerdtates at 3.1:
A sustainable timber supply arrangement is to f@emented for native forests where the annual cdtadhhigh
quality large (HQL) log volumes are a minimum of 3@ nf. &

In both the FA and IFOA reports the definition is:
Committed volume — the volume of timber that mayhhevested under the terms of the Forest Agreenagts
IFOA's.

Timber volumes provided for in RFA clause 76, adony to RFA clause 85:is
to be on a non-declining even-flow Sustainable & t&sis for the period modelled by FRAMES (being §8ars).

The intent of committed volumes is reinforced byARffause 75 which states the committed volumedare
the quantities of timber, Woodchips or Unprocesdakmbd products sourced from the Southern region in
accordance with this Agreement.

If the FRAMES sustainable volume of HQL is 42 07Quer year then over the 180 years the total amisuht
572 600m. If the committed volume is 48 500iper year then the total amount would be 8 730 G00Fhe
difference in volume between these was to be mpdenby commitments made by Forests NSW to purehas
private land to meet the difference. As far asaneeaware this has not happened.

If the maximum volume for pulp is 97 000t per yaad Forests NSW have logged 102 372t on averaghdor
past seven years then we can see that Forests KSMbging over quota.

While RFA clause 82 states that supply of otheegoproducts will be ‘in accordance with currend &mnture
market demands’, this must be taken in context aitstainable yieldAs we can see committed volume is
already above sustainable yield thus there caroheaneased volumes on the basis of market deméhduwt
throwing sustainable yield out the window.

The pulp volume in RFA clause 80 is a maximum vaumtil there has been a recalculation of susténab
yield showing that this can be increased. Themelsifor the various timber products in the RFA BAdare
the only volumes allowed unless the agreementaraended. There has been no recalculation of sabiai
yield nor have the agreements been amended. As ttae not occurred there must therefore be alboda
the RFA and FA by Forests NSW.

The IFOAalso contains maximum timber volumes allowed thderested annualf?

8 TheSouthern Region Forest Agreement 2002.
8 David Nicholson Letter HOF2042 signed Lisa Corbitector Waters and Catchments Policy, 19 Aprd20
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In Depth Analysis of ESFM and Over-logging in the EHen Region
The annual yields of timber currently supplied frdma Eden region are not sustainable because:

The use of clear-fell logging which converts maltjed forests into regrowth precludes the maintemnanc
of forest values in perpetuity and breaches catt ecological sustainability.

The ‘sustained yield’ volumes included in the Inegd Forestry Operations Approval were not based
on a legitimate run from the FRAMES software, betrevmerely derived by applying an inflated mean
volume per hectare figure.

Data shows that the estimation process that FRAMESbased on — predicting alternate coupe
volumes from logged coupes — is unreliable, butreges have not been updated to account for this
fact.

The committed annual yield volumes have been ctargly overcut by Forests NSW in breach of the
FA and RFA.

The timber volume of 23,000hthat is common to all Eden agreements is not &maim volume but a
maximum volume. This volume can only be incredsgd recalculation of sustainable yield using egldn
FRAMES.

The timber volume allocated in the NSW FA/RFA foe tEden region is not derived from a legitimate
FRAMES run and is not a sustainable yield voluriige allocated volume is approximately 2,35Ghove
sustainable yield which over the past ten yearsshas more than one years worth of future timb&rmae
already harvested. When combined with the actual outting of timber volume above that allocatbe,
future timber supply has been severely compromised.

This situation should have been rectified yearswalgen the review of sustainable yield was due to be
conducted and if DECCW enforced compliance withathecated timber volumes being harvested by Ferest
NSW. ltis indicative of the failure of the NSW Fhd RFA process and outcomes to deliver trulyasoable
forest management.

Forests NSW is claiming that timber supply is tight that they have long term timber contractsilid &s to
the reasons why they have to log the Koala habfttdumbulla State Forest. The real reasons aftetliedong
term contracts are based on unsustainable yiettithamh Forests NSW have mismanaged the forest &y ov
cutting.

Even if Forests NSW log the contentious areaslitnet solve the long term problems that have alyeaeen
caused. Therefore the NSW Government needs te edlagperations in the Eden region due to the
unsustainability of these forestry operations. ubtdy buyouts and a move to the plantation estateeguired
immediately to protect the remaining multi-agecegis.

The concept and principles of Ecologically Sustaledorest Management (ESFM) have been adoptelaeby t
Commonwealth and State Governments as an esseletiaént of forest policy in Australia. These cqiise
and principles have been developed and refinedtoweras new information has been obtained and
international treaties or protocols adopted.

The New South Wales Forest Agreement for the Eds=gidR 1999, (NSW FA), has the following definition
for ESFM.

“ecologically sustainable forest managemegiiESFM) is managing forests so that they are susthin
perpetuity for the benefit of society by ensurimgt the values of forests are not lost or degrafdedturrent
and future generations. ESFM applies to all fotesiures.”

The Regional Forest Agreement for the Eden Reg8®®1(RFA), has a definition for sustainable yielaich
ties in with the definition of ESFM.
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“Sustainable Yieldmeans the long term estimated wood yield from fetbsit can be maintained from a given
region in perpetuity under a given management sgatand suite of sustainable use objectives;”

Sustainable yield plays a major role in the crdiyoaind integrity of ESFM and without this corersponent
any claims that forestry operations are in accardamth ESFM are false and misleading.

This report will show that the concept of ESFM a&sgecially sustainable yield have been abusedglthian
Comprehensive Regional Assessment (CRA) procefisebgranting of unsustainable timber volumes aed th
subsequent over cutting for many years above tiveder volumes by Forests NSW.

It is for this reason that Forests NSW are clainthmag timber supply is tight and that they only @42 to 3
years timber supply from the multi-aged forests't (&h Barnes, Regional Manager pers. com.). Tihistson
is of Forests NSW own making with DECCW and theegoment sharing culpability for failing to monitibre
sustainability of timber volumes.

Legislation and Agreements in Relation to ESFM
National Forest Policy Statement 1992 (NFPS)

The NFPS outlined objectives and policies for tteirfe of Australia’s forests. ESFM has been inooaed in
this statement in the vision, national goal anctgeobjectives and policies chapters.

The vision statement starts wiffihe Governments share a vision of ecologicallytgumsble management of
Australia’s forests. This vision has a numbemgportant characteristics... Forests and their resegrare
used in an efficient, environmentally sensitive anstainable mannér.NFPS p3.

In the National Goals chapter it says “Td@al is for Australia to develop internationallgropetitive and
ecologically sustainable wood production and wooatpicts industries, NFPS p5.

The Objectives and Policies chapter, section 4 As€ation-ESFM and codes of practice sagSFM will
be given effect through the continued developnientegrated planning processes, through the cades
practice and environmental prescriptions and througanagement plans that, among other things, irarate
sustainable yield harvesting practiceNFPS p12.

Section 4.3 Intergovernmental arrangements- Conegmisaire regional assessments also statés this
respect, the guidelines will cover, for examplenagement for sustainable yield, NFPS p25.

Forestry and National Parks Estate Act 1998

The FNPE Act enables the making of NSW FAs. Cldise=quires a regional forest assessment to bedar
out prior to making a FA, and part of the assess$nsen include ESFM. Clause 16(2) states thdbee'st
agreement must contain;

provisions that promote ESFM

provisions with respect to sustainable wood sufnpiyn forestry operations covered by the agreement

The inclusion of ESFM principles and especiallytaumable timber supply in the FNPE Act is importastthis
act forms the legislative basis for the NSW Fofggteements and IFOAs to be made and these in hable
RFAs to be made, all of which have driven foreshaggement for the last 10 years. It should alsodied that
this act takes away the rights &f Barties to take legal action against Forests N8Mifeaches of this act,
NSW FAs, RFAs and IFOAs.

NSW Forest Agreement for the Eden Region 1999

Following on from the CRA for the Eden region a N&dfest Agreement came into effect in March 1999.
The agreement sets out the principles and strategieework for the cooperative management of akgts by
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the government and its agencies.
Section 2 is titled Promoting ESFM in the Edenoegi Section 2.2.1 requires the preparation oforegi
ESFM Plans, and that these plans must have thessibtnanagement plans under the Forestry Act 1916.

Section 2.10.1 acknowledges th&SFM is the guiding philosophy for forest managete@riteria and
indicators for ESFM have been developed to evalalatereview the sustainability of forest management
practices. Section 2.10.2 lists the ESFM indicatmtopted for the Eden region. Under the crifEhia
Productive Capacity and Sustainability of Foresb&gstemsindicator 2.1b requires reporting on tranfual
removal of timber and non- timber products fromegirecosystems compared with those estimated to be
ecologically sustainable by tentre

Section 3 sets the framework for sustainable tinskpply for the region. Section 33ystainability strategy
for timber suppliessets the High Quality Large Sawlog (HQL) timbetume at 23,000ffrom the Eden
region, 1,000mfrom Ingebirah and 1,000hor the first 5 years from the South Coast regithny increases
to these volumes must be sustainable and consgi#gninodeling using the Forest Resource And Mamnmesg
Evaluation System (FRAMEYS).

Section 3.5Timber Resource Assessmiaguires the refinement of resource availabilithis is to be
achieved through improvements to FRAMES and resoimeentory measurement. Comparison of actual
volumes to predicted volumes are to be made. Tiessdts must then be used teview the performance in
achieving the implementation of sustainable yiéldmber products.

The NSW FAs require annual reports on the progré&SFM in the region and 5 year reviews are to be
undertaken. The annual reports are only availab06-07 with most of these reports only producethe last
6 months and the 5 year review has only just stauteen the second 5 year review is due. Further to
amalgamate the 5 year review with the ten yeaeres indicative of the state of disregard to lged
requirements.

Regional Forest Agreement for the Eden Region 1999

The RFA is an agreement between the State and Comeadth Governments to facilitate forestry operagio
In the agreement the Commonwealth acknowledgesghbatate Government has undertaken a
Comprehensive Regional Assessment and created prébemsive Adequate and Representative reserve
system. In return the Commonwealth exempts RFAonsgrom the EPBC Act and export control reguliagio

Developing and implementing ESFM in the Eden reggoa fundamental aspect to the RFA and many ctause
deal with this issue.

Clause 46(c) requires NSW to publish a RegionalME®Fan under the Forestry Act 1916 and 46(f) rezpia
review of sustainable yield consistent with attaehtril1 of the RFA and FRAMES.

While clause 72 notes the NSW FA for Edestablishes the sustainability strategy for timbepplies,

clause 73 confirms the timber volumes containethélNSW FA. Clause 76 requires NSW to review timbe
volumes using processes described in clause 4@(d)pnly additional sustainable timber volumestarge
made available.

Clause 95.6 requires NSW in accordance with cldG¢8 to review sustainable yield consistent with
attachment 11 and FRAMES in time for the first &ryeeview. It should be noted that a failure tanpty with
clause 46(f) and review sustainable yield by th&t f year review is a trigger for termination loé tRFA (cl
99(iv)).

Attachment 11Sustainable yield systems and process¢s out the requirements for reviewing sustainable
yield calculations. Point 4 requires any change$i¢ volumes in clause 73 to be based on susteiggd
and consistent with FRAMES.
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Integrated Forestry Operations Approvals

The IFOA brings all the environmental assessmdatypng, and regulatory regimes that apply to foyes
operations together into one document. Thereggsn&ral requirements section, called the non-lieenc
conditions, an Environmental Protection Licencel(EFhreatened Species Licence (TSL) and a Fisherie
Licence (FL).

It is Cl 5(2)a and CI 5(3) of the non-licence cdmatis that define the volume of HQL that can be/hsted
each year.

5. Description of forestry operations to which thepproval applies

(2) This approval applies to logging operationsingethe cutting and removal of timber for the pusps of
producing any of the following:

(a) High Quality Logs (including an amount of up2®,000n® per year, being a quantity which reflects
contractual commitments existing at the date o #piproval);

5(3) To avoid doubt, the quantities of timber praduspecified in paragraphs (a) and (b) of subcta(® do
not impose any limitation on the quantities of thpsoducts that may be harvested under this approtvhe
guantities referred to simply reflect contractuahemitments existing at the date of this approval.

It is clearly impossible to have a sustainabledytbht is based on contractual commitments alone.
ESFM plan for Eden region

Part 7 of the ESFM plan pertains to sustainableemsupply. The following is the policy stateméantthis
part;

“Forests NSW will optimize the supply of timber gwots within ecological constraints and within adpterm
framework as specified in the Regional Forest Agreat for Eden NSW.”

The background section starts witfthe NFPS identifies ecologically sustainable wgodduction..... as one
of the broad national goals for native forestdt’then goes into a description of FRAMES. Tisisrying to
infer that the figures used in the plan have soalelity as sustainable yield from FRAMES. It wié shown
later that the timber yield in the ESFM plan is adiERAMES volume.

In the section ‘Ecological Sustainability of Wood@ply’ it statesEcological sustainability is assured by
incorporating an ecological framework in the modegliprocess and applying the Integrated Forestry
Operations Approval for Eden Region (IFOA) andrice conditions during operations.
The ecological framework is comprised of...
Periodic review of wood availability and supply aoitments based on monitoring of areas and volumes
harvested and improvement of the FRAMES models”

Page 4 of the ESFM plan is a table titl2elveloping Ecological Sustainability in Wood Supgplieden Region
This has the gross area of native forest at 1568638 net area of 137,510ha and a Net Harvest(AidA) of
124,071ha for an annual volume of 23,080mhe net area excludes Forest Management Zoiz)(E, 2
and 3a. The NHA excludes FMZ'’s and all other mébpéeatures.

Analysis of Sustainability of Eden Timber Yields

FRAMES was designed during the CRA process aslddatetermine the ecologically sustainable timyaeld
for forest regions under various management sysgeids\HA'’s. The Eden FRAMES Report 12/5/98 formed
the basis for the timber volumes adopted in the NSWand RFA for Eden.

Whilst there are many concerns with aspects of FE&Nhethodologies, assumptions and error limitations
the estimates produced by FRAMES are all there calculate sustainable yield and FRAMES should be
regularly reviewed, updated and adhered to. Amangks in sustainable yield need to be validated by
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FRAMES as required by the NSW FA and RFA.
However, the yields of timber currently suppliedrfr the Eden region are not sustainable because:

The use of clear-fell logging which converts maltjed forests into regrowth precludes the maintemnanc
of forest values in perpetuity and breaches cattn ecological sustainability.

The ‘sustained yield’ volumes included in the IF@Are not based on a legitimate run from the
FRAMES software, but were merely derived by apmyam inflated mean volume per hectare figure.
Data shows that the estimation process that FRAMESbased on — predicting alternate coupe
volumes from logged coupes — has become incregsimgeliable, but it has not been updated to
account for this fact.

The specified annual ‘sustained yield’ volumes hiaen consistently overcut by Forests NSW in
breach of the FA and RFA.

Each of these four factors is addressed in detéivin

Conversion of multi-aged forests to regrowth

In the period 1997-2019 the majority of the timkelumes will come from the multi-aged forests df tiegion
with the transition from 2016 onwards to full regth. Multi-aged forests are clear-felled in theeBdegion
in 10-100 hectare coupes, in a practice which FefdSW refers to as ‘Modified shelterwood harvestam'.
The Resource Assessment Commission in 1992 staéd\ten though some silviculture systems (inclgdin
Modified shelterwood harvesting system) retain tedt@ind seed trees these systems are still ckdsi§i clear-
fell logging. This conversion of multi-aged forestto regrowth forests is against the principleE8FM and
sustainable yield. The Eden region is the onlyoegh NSW that the multi-aged forest is to be cemed to a
regrowth forest. It is questionable how this mamagnt strategy is to maintain all forest valuegarpetuity.

One very important forest value is the ability loé forest to sustain biodiversity. The loss ofdwlbearing
trees has been listed as a Key Threatening Pr@¢&sy in New South Wales. The conversion of matjed
forests into regrowth results in a massive redaotibhollow bearing trees from approximately 13+ pectare
to 2-6 per hectare. This will have a severe impadbollow dependent fauna into the future.

Sustained yield volumes not based on legitimate RS run

The analysis conducted below shows that the timbleimes in the NSW FA/RFA are not based on a
legitimate FRAMES run and are higher than the songkde yield. This analysis has at its base a @ispn of
the differing areas and timber volumes that hawenhesed for different yield estimates.

This analysis compares the estimates of sustaieddifyom three different reserve scenarios thaewe
considered during the development of the forestemgent.

The three scenarios are:

The base case — sustained yield over the full @ir&sate Forest without any new reserves
The NSW department position — sustained yield albéel if recommended reserves are created
The actual reserve outcome — sustained yield dtailgiven the final reserve outcome and off-

reserve constraints that were implemented.
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Table 1: Scenario area and sustainable yield

Scenario Net area Sustained Source of Notes
(ha) * Yield (m®) yield estimate
Base Case 175,401 28,300 FRAMES rur Reference Point

Information from Towards
an Eden RFA 1998

Departmental 149,813 22,500 FRAMES run Scenario B Information

Position from Towards an Eden
RFA 1998

Actual Reserve 137,510 23,000 Unknown Regional Forest

Outcome Agreement outcome

Information from the
ESFM Plan for the Eden
region

*The net area only excludes FMZ areas and is retNiHA which further excludes other mappable feaure

This comparison shows that even though the ActeakeR/e Outcome resulted in 12,303 ha less available
logging than that recommended by the Governmerdartiments, the estimated timber yield was 506rore.
This timber yield is the volume that has been cotteaifor supply through the Forest Agreements dahdro
regulatory instruments.

The Actual Reserve Outcome estimate appears tadedlon application of the average volume per hecta
from the Base Case, and not from a legitimate FR&ME. The NHA for the base Case and RFA were used
to calculate the yield. This can be seen in thiethelow:

Table 2: Volume per hectare comparison

Volume per hectare (ifha)
Base Case 0.18539

Reserve Outcome 0.18537

Table 3: From FRAMES report, base case — RFA relatinship

Gross Net Harvest Volume Yield
Area ha Area ha* M3 m3/ha
FRAMES 198,31! 152,65: 28,30( .1853¢
RFA 156,96: 124,07: 23,00( 18537
81.27% 81.27%

* These figures are the NHA FMZ and all mappablel@sions have been accounted for.

It is too coincidental for the volumes per hectarenatch exactly in this manner. This leads tocieclusion
that the current yields were derived by applying lthse case volumes per hectare to the area deaftdr the
reserves were implemented.

However, this is likely to lead to a major overgsite of sustained yield, because large areas bfylidding
forest were reserved which means that the averiatptper hectare can be expected to decline sutgn

Compounding the difference between the RFA andas@eB net areas is the large amount of area dédda

FMZ 3b Special Prescription Zones in the RFA outeorihese areas generally modify the logging prastto
50% canopy reduction instead of the usual 70-90%e effect of this volume reduction has not be¢imeaded

in this analysis.

A more accurate sustainable yield figure for treeree outcome could be obtained from using thenaekiper
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hectare from the Departmental Position scenarius folds because the Departmental Position anAc¢heal
Reserve Outcome were much closer in configuratimhaaea than the base case was to either.

The volume per hectare for the Department Positidh15018mYha. Applying this to the Actual Reserve
Outcome position of 137,510ha results in an esérsastained yield of 20,65m

This shows that the RFA timber allocation of 23000 completely unsustainable by approximately 2850
per annum. As this situation has been in effecifbyears approximately 23,500ims been extracted from
the region which is more than 1 year of suppl\hatdustainable yield of 20,656niThese figures are
extremely conservative as they do not take int@actthe volume reduction from increased FMZ 3lasre

Unreliable FRAMES estimation without proper review

FRAMES timber volumes have reported confidencetirof +-30%. However, there is evidence to suggest
that the differences between estimated yields ahdhhyields are in fact far greater than this.

FRAMES relies on actual timber volumes logged ihaaups to estimate likely timber yields in uncatips.
However, the Eden FRAMES report 1998 noted that p834 the yield relationship between cut and uncut
coups starts to break down with a subsequent derliactual volume/ha compared to the estimatedmel
The FRAMES report recommended investigation inedhclining yields since 1994 as this could have
important ramifications to sustainable yield cadtidns. However, there has been no investigatowrany
change in sustained yield estimations in respom#eis information.

Possible causes for the decline in yield couldnoesiased tree mortality due to Drought Associatedh&rk
(DAD), climate change or Bell Minor Associated Dael (BMAD). Even if BMAD or DAD are not the
reason for the past decline they will become a eontor future timber volumes as the area of foadfgicted is
increasing. The impact of climate change on futunber yields was not accounted for in the CRA pssc

The NSW FA and the RFA require sustainable yieldgoeviewed by the first five year review anddor
independent review by the second five year reviihas been ten years since the signing of thgissements
and there has still been no review of the sustaymed estimates from FRAMES. This is increasingtgent,
as Forests NSW is planning to complete the conmersi multi-age forests to regrowth within the néwxe
years.

Consistent Overcut of Committed Yields

SEFR sent a report to DECCW on 8/9/08 regardingttes cutting of committed timber yields by Forests
NSW being in breach of the NSW FA, RFA and IFOAeTinformation detailed in the legislation sectain
this report and in the breach report establisheptimcipals of ESFM and especially sustainabléémnyield.
SEFR stands by its opinion that Forests NSW ig@ath of the NSW FA, RFA, ESFM plan and the Foyestr
Act 1916 by the over cutting of sustainable timjaetd.

While the RFA/FA state “a minimum of 23,081inom the Eden Region” this has to be taken incihretext of
ESFM and sustainable yield. In both the RFA/FAl$o states any increase to these volumes has to be
sustainable and consistent with FRAMES. Therebeas no recalculation of sustainable yield to éat¢he
Eden Region, and so although it says minimum th@(®Br is also a maximum. The whole concept of
sustainable yield is the maximum volume that cahdreested each year in perpetuity; any otherpnétation
is completely untenable in the context of ESFM austainable yield.

DECCW:s interpretation of clause 5(3) of the EJE®A as to why Forests NSW are not in breach of over
cutting is shallow reasoning, against one of thre concepts of ESFM, against all other Acts andeAgrents
and is also totally wrong.

While clause 5(3) does seem to negate any limitatam timber volumes there are other clauses itFOA
which also need to be taken into account and shrghiat is meant by shallow reasoning on behalfE©€OW.
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Eden IFOA
PART 2 — Provisions applying to forestry operatigeserally
7. Ecologically sustainable forest management
(1) In carrying out, or authorising the carrying oof, forestry operations SForests NSW must gieeteto
the principles of ecologically sustainable forestmragement as set out in Chapter 3 of the docunmditiee,
“ESFM Group Technical Framework” (Ecologically Sastable Forest Management Group, New South
Wales and Commonwealth Governments, July 1999).

This clause states that Forests NSW must givetdffdbe principles of ESFM. These principlesiare
attachment 14 of the RFA.

ATTACHMENT 14 (clause 44)
PRINCIPLES OF ECOLOGICALLY SUSTAINABLE FOREST MARMENT (ESFM)
Principle 1: Maintain or increase the full suité fmrest values for present and future generatiaa®ss the
NSW native forest estate
Aims for values include
B The productive capacity and sustainability oEfirecosystems
Ensure the rate of removal of any forest produetsansistent with ecologically sustainalgeels.

Again this reinforces the concept of sustainabétdyivhich Forests NSW must give effect to. Clan@)
requires Forests NSW to monitor the indicatorsHS8FM. As stated earlier indicator 2.1b is to réporactual
yield against sustainable yield. Clause 7(3) st&taests NSWrhust have regard to any data or information”
from the monitoring of indicators. This monitorisgould have told Forests NSW and DECCW, as DECCW
writes the annual ESFM reports, that over cuttihgustainable yield was occurring.

PART 7 - Miscellaneous

44. Most restrictive requirement to be compliechwit

(2) If, in a particular set of circumstances:

(a) more than one requirement applies to the cagyout of forestry operations, and

(b) by complying with the most restrictive of thosguirements, all of the requirements will be sfid, then
the most restrictive of the requirements is thewhieh must be complied with.

(2) A requirement for the purposes of this classa requirement imposed by a term of this approval
(including a term of a licence set out in this apyal) or a document with which this approval regsir
compliance.

This clause also needs to be taken into accoustthére are obviously differing requirements and
inconsistency between the IFOA and other Acts ageAments and also within the IFOA itself then s&ad4
must have effect and enforce compliance with theeept of sustainable yield.

As shown earlier the FNPE Act 1998 requires pravisiwith respect to sustainable timber supply. FSERds
it hard to accept that Forests NSW are not in iredt¢he IFOA when they are in breach of the FNRE A
which enables the granting of IFOA’s.

These clauses in the IFOA override 5(3) with respetimber volumes and obviously were not takdn in
account when considering SEFR'’s breach report.

Since sending the breach report and waiting almgstar for a reply there has been an addition2d @nnual
volume report obtained by SEFR. Updating the dathe breach report shows Forests NSW are sgtiltgy
at an unsustainable level.

Section 3.3Timber Supply Arrangemendtates Continuation of arrangements under existing agra@sio
allow for the carrying forward into subsequent ygaf volumes of under cut and over’cuthis clause allows
slight variations of over or undercut each yeagit@ some flexibility due to operational constrainWhile
there are no values for these arrangements for &tlether IFOA regions have the same specifiedesiand
these are applied in this analysis.

Page 27



South East Forest Rescue Representations on Iteéddfarestry Operations Approvals and Forest Agesesn2010

The maximum overcut allowed each year is 25% dd@38; (23,000 x 1.25=28 750th Every 5 years the
maximum overcut allowed is 5% of 5 x 23,000 x 23,000= 115,000fx 1.05=120,750r). At the end of
the RFA period of 20 years the allowable volumevisied is to be no more than 20 x 23,089460,000m.

Table 4: HQL harvested above allocated volumes

IFOA volume Volume above 5yr volume excess volume
cl24 Year FA/RFA above 5yrs + 5%

2000 25,378 2,378

2001 23,726 726

2002 25,154 2,154

2003 26,806 3,806

2004 26,513 3,513 127,577 6,827

2005 23,126 126 125,325 4,575

2006 24,708 1,708 126,307 5,557

2007 25,261 2,261 126,414 5,664

2008 24,311 1,311 123,919 3,169

Total 17,983

The year 2004 was the first 5 year period for whire is available data. The 5 year volume colshows
the total volume harvested in this period. Theessosolume above 5 years + 5% column shows theneolu
harvested in excess of that which is allowable.

Forests NSW are still harvesting above the FA/RFécated volume of 23,000hand all 5 year periods are
above the allowable volume plus 5%. The total @urof 17,983mis almost one year’s supply of the true
sustainable yield of 20,656m

Inconsistency between data sets

There are three different data sets on timber vekiharvested in the Eden region that are in existeihe
first data set, the one that SEFR relies upontrer@nnual volume reports required by clause 2hetFOA.
These reports are to be on a calendar year b88BR has been obtaining these reports since 2001.

The second data set is that contained in the amapatts on the NSW FA/IFOA which are also repeatetie
Draft report on Progress with Implementation of N&@W RFA’s. These cover the period 99/00 - 06/0d a
are on a financial year basis.

The last data set is from the Auditor Generals Rep@rformance audit-sustaining native forest openagio
2009 appendix.1It reports on a financial year from 03/04 to(87/

Table 5: HQL harvested

Cl24 IFOA FA/IFOA/ Auditor
Yr vol RFA vol General vol
1999/00 23,735
2000/01 27,056
2001 23,726 2001/02 25,329
2002 25,154 2002/03 21,901
2003 26,806 2003/04 26,131 2003/04 26,131
2004 26,513 2004/05 22,434 2004/0% 22,434
2005 23,126 2005/06 23,936 2005/0¢ 23,936
2006 24,708 2006/07 20,408 2006/07 19,417
2007 25,261 2007/08 24,871
2008 24,311
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Analysis of data sets

There is one obvious difference between the AGnteppad the FA/IFOA/RFA report for the year 06/0Xfter
comparing the cl 24 reports and the FA/IFOA/RFAorepit is impossible to reconcile the two, with2dl
reports showing greater timber volumes, to a sigguit amount in some years.

Converting the FA/IFOA/RFA volumes to calendar yedor example (year ab + year bc)/2, and compalhiag
total volume harvested between 2001 and 2006 pesdilne following figures.

Table 6: HQL harvested adjusted to calendar year

Cl 24 IFOA FA/IFOA/RFA

Yr vol year vol

01 23,726 01 26,192
02 25,154 02 23,614
03 26,806 03 24,015
04 26,513 04 24,282
05 23,126 05 23,185
06 24,708 06 22,172
Total 150,292 Total 143,460

The difference of 6,573Mis too great for any slight discrepancies in theraging method used. Only in year
2005 are the volumes in alignment. The reasonth&se differing data sets need to be resolvedrandxact
volumes harvested reported.

Conclusion on Over-logging for the Eden Region

It is clear the intent of all the various Acts ahgreements is the establishment of an ESFM framkastthe
core principal for the management of the foresatessf NSW. It is also clear that sustainable @mpeld is a
cornerstone of ESFM. Timber volumes that are uasusble will have negative implications for notythe
environmental values of forests but also for futsweio-economic values.

The timber volume of 23,000hs a maximum volume. If this volume is taken amiaimum then there can be
absolutely no claim that forestry operations amedeted in accordance with the principals of ESFM a
sustainable yield.

The timber volume allocated in the NSW FA/RFA foe tEden region is not derived from FRAMES and is no
a sustainable yield volume. The allocated volusnet least 2,350fabove sustainable yield which over the
past ten years has seen several years of futubetinolume already harvested. When combined \uih t
actual over cutting of timber volume above thabedked in the NSW FA/RFA, the future timber supdg

been severely compromised.

This situation should have been rectified yearswalgen the review of sustainable yield was due to be
conducted with an updated FRAMES, and if DECCW mrd@d compliance with the allocated timber volumes
being harvested by Forests NSW. It is indicatik&he failure of the NSW FA and RFA process anctoutes
to deliver truly sustainable forest management.

Conclusion on Over-logging for Both Regions

There is no justification for the sharp rise inpublumes over the past three years other thas &neebeing
felled specifically for pulp, at a substantial lasghe taxpayer, to subsidise the profits of SEFE.

An analysis of compartments logged in the pastyra@s shows that the quality of forest has renthine
relatively constant and therefore volumes shoudd Ahave stayed relatively constahhe volume figures for
pulp have risen dramatically, no matter which fegiare used. The only way for this to happen i®gging
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more intensively, which will affect the remaininigusd condition and ultimately sustainable yield.

As stated above there has been no noticeableetiiferin forest quality and so the only explanaisaiat pulp
operations are the driving force in the region, HQIL as is alleged. At this rate of logging itris the
rotation time down to five to ten years, which rsustainable.

Further there is no available data of the mark fugtention trees, both habitat and recruitmergdr@and many
trees that may have been retained have now begadogndeed currently there is no available datpast
history of retention trees and their location tpusviously retained trees are constantly avail&néogging.

The RFA, FA and IFOA have not been amended oveyehes. There has also been no recalculation of
sustainable yield over this time. Therefore Far&$W are in breach of these agreements and ataigoto
the principals of ESFM.

The Regional Manager of Forests NSW has stated:

“The remaining multi-age forests resource is contingn end in the next two to three years.”
lan Barnes, The Eden Magnet Thursday, March 110201

If the objects of the Forestry Commission are:
(a) to conserve and utilise the timber on Crowrbtmands and land owned by the commission or
otherwise under its control or management to tts¢ ddvantage of the State,
(b) to provide adequate supplies of timber fromv@rdimber lands and land owned by the commission
or otherwise under its control or management fadmg, commercial,
industrial, agricultural, mining and domestic puses,
(c) to preserve and improve, in accordance withdgooestry practice, the soil resources and water
catchment capabilities of Crown-timber lands amdilawned by the commission or otherwise under its
control or manageméfit

As evidenced the Commission has not only failechéet its legislated requirements it has failed &ztthe
objects of the Commission and the Act.

Obliterated EEC Montane Peatland Maragle State Forst - FNSW Cattle Grazing ‘Management’

8 Forestry Act 1916NSW) s8(a)1.
Page 30



South East Forest Rescue Representations on Iteéddfarestry Operations Approvals and Forest Agesesn2010

Logging the National Reserve System

Many articles have been written expounding the stiiess of Australia’s National Reserve System (“NRS
and while that might be true in respect to otheerees, few have commented on the erroneousnediswing
State forests to be included. Erroneous becausg Biate forest reserves have been, are or withduged.
Special Protection Zones are considered safe fogaing, until they appear on the Forests NSW mgridédn
of Operations. SPZs are allegedly protected amsbtled as such because they are considereddatibal
habitat for threatened and endangered speciesyseoétheir water catchment capabilities and bes#uey
fulfill the CAR criteria for biodiversity”

Many parts of State forests in south eastern NewitS@/ales, has been considered part of the NR$ NRS
is taken to the international table by Australi@lémnonstrate Australia’s commitment to climate dsaaction,
biodiversity conservation and protection.

How is this logging possible in a climate changetegt given what is current scientific knowledgelioks
between forest degradation and greenhouse gasiemsissd given these reserves are used to meataha'st
obligations internationally? Perhaps this situatimuld not seem so incredible if the State agemdertaking
the logging adhered to the many licencing and latgd requirements, and if the regulators enforced
compliance, keeping reserves intact.

Reserves and State Forest Land

Most areas of State forest contain reserves, fonastagement zones (“FMZs”), that are part of thé&SNR
Areas allegedly protected in State forest have Iseenced from Rare Ecosystem areas, Old Growth and
Species Exclusion Zon8SFMZs are divided up into eight categorféSpecial Protection Zones (“FMZ1”"),
Special Management Zones (“FMZ2"), Harvest Exclosfones (“FMZ3A”), and Special Prescription Zones
(“FMZ3B”) being the main categories relevant toivaforest logging. These are formal and inforneslerves
that are allegedly not available for logging. FM&ikas are stated as being equivalent to Intematignion

of Conservation and Nature (“lIUCN") Protected Acedegories I, Il, Ill, IV and VI. These have betstlared
under Section 21A of théorestry Act, 191NSW). FMZ2 and 3A are classified as above. 3smare
stated as being equivalent to IUCN categoryiV.

Objectives of category 1V is stated as being tontzén, conserve and restore species and habitats:
Category IV protected areas aim to protect padicsipecies or habitats and management reflectpribigty.
Many category IV protected areas will need regudative interventions to address the requiremeits o
particular species or to maintain habitits.

% Comprehensiveness: which refers to the extentiolna reserve system contains samples of the fajest ecosystem types in a region,
Adequacy: entails a suite of considerations thabknan evaluation of the extent to which the Itargy ecological viability of conservation
values is ensured, Representativeness: assessedaheto which the variation and diversity witkiach major forest ecosystem is

protected, in Mackey B, ‘Regional Forest AgreemerBsisiness as Usual in the Southern Region’ (1843®ational Parks Journab.

%1 Forestry and National Park Estate Act 1998 IntegrhForestry Operations Approval for the Eden Redi®89cl 19(1)(a) any area that

is, or is within, an area of State forest decldrelde a special management zone undeFdrestry Act 19160r (b) any area that is, or is

within, an area classified as Forest ManagemeneZoor 3A in accordance with the Forest Manager@iening System.

92 Managing Our Forests Sustainably: Forest Manage#mring in NSW State Forests, Forests NSW OperatiGircular (2000); see

ESFM Plan Ecologically Sustainable Forest Managemtm, South Coast Southern NSW (2005), FMZ 1 @ppootection, harvesting
excluded; FMZ 2 Special management, harvestingieecl; FMZ 3a Harvesting excluded; FMZ 3b Speciakpriptions unavailable for harvest;
FMZ 3b -Special prescriptions available for hary€8Z 4 General management unavailable for hankddZ 4 General management available for
harvest.

% ESFM Plan Ecologically Sustainable Forest ManagerRian, South Coast Southern NSW (2005), p25EM2s are defined in the
Integrated Forestry Operations Approvals being according to the “Forest Management Zomif(SW State Forests” (State Forests of

New South Wales, December 19@®ove n92; IUCN definitions of category | to IV atated as being: | Strict protection [la) Striature
reserve and Ib) Wilderness area]; Il Ecosystemewmasion and protection (i.e., National park);@bnservation of natural features (i.e.,
Natural monument) IV Conservation through activenegement (i.e., Habitat/species management area).

% Guidelines for Applying Protected Area ManagemeateGoriesPudley N [ed], Gland, Switzerland, IUCN, (2008).
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Logging operations may not be carried out on ldrad is classified as suéAiHowever in numerous instances
boundaries shift and logging occurs. Incursioo thiese reserves are explained as an accident. igHow
possible that roads are bulldozed through thensaigitracks are made, when some legislation qletely
states this is disallowetf? The JANIS Report states:

Although changes may include boundary rationatisesti the CAR reserve system must be predicated on

the principle that security of tenure and managérment is fundamentdl.

The tenure of a Reserve is considered to be sédaagliamentary action by either the CommonweatiState
or a Territory Government is required to revokeReserve. Specific FMZ areas ‘negotiated’ in thAC
process require joint agreement of the Ministetttier Environment, Minister for Planning, the Mimistor
Forestry and the Minister for Mineral Resources jpuidlic consultation before boundaries can be
Snigging and construction of roads in and througitain exclusion zones is only permitted with prgitten
approval of the National Parks and Wildlife ServizeConstruction and operation of tracks is defineé a
specified forestry activity’® Forests NSW must adhere to the Threatened Spdcisces Schedule 6 and
Schedule 6A°* Active management, or regular active interventismlefined as an overall functioning of
ecosystems that are being modified by, for examplapving feral weeds, providing supplementary food
artificially creating habitats®?

Forests NSW claim 45,829ha are excluded from |laggirthe Eden region and 61,424ha in the Southern
region'® On FMZs the ESFM Plans state:

The net result is that overall, approximately 89,82 (45%) of State forests will be excluded from

harvesting disturbance and will comprise 16% of@#dR reserve system in the South Coast Sub-region.

The net result is that overall, approximately 49,82 (23%) of State forests will be excluded from

harvesting disturbance and will comprise 17% of@#dR reserve system in the Eden Region.

On State forests in the Eden region the DepartiwieAgriculture Fisheries and Forestry states:
The CAR Reserve System covers approximately oné diiithe entire region and about 56 per cent of
the region’s public land. Significant additionsdedicated reserves include:
* The link between Tantawanglo and Yurammie StabeeBts which provides a corridor from the
escarpment to the coastal forests;
* important koala habitat in Murrah State Foriét.
Forests NSW state they monitor and report usingvibetreal Criteria and Indicators identified in tBRA
process, and as agreed in the Regional Forest fgrets'®°

While this looks good on paper Forests NSW haweaad will log these FMZs. It seems that loggmg i
defined by Forests NSW as ‘active managementanilogging compartment snig tracks criss-crossutdin
FMZs, rainforest gullies, Ridge and Headwater febitst 2nd and 3rd order streatffs‘Practible measures’

% Forestry and National Park Estate Act 1998 IntegrhForestry Operations Approval for the Eden Redi®89cl 19(2).

% Forestry and National Park Estate Act 1998 IntegrhForestry Operations Approval for the SouthergiBe 2001cl 10.

" Nationally Agreed Criteria for the Establishmento€AR Reserve System for Forests in Australi@eport by the Joint ANZECC / MCFFA
National Forest Policy Statement Implementation-Salmmittee, 1997.

% Managing Our Forests Sustainably, above n92Sseghern Region Forest Agreement 2608 and cl 7.

% Terms of Licence Under the Threatened Species Gaimmn Act 1995 EdeAppendix B, (“Eden TSL") ¢l 5.1(b).

100Terms of Licence Under the Threatened Species Gatin Act 1995 for the South Coast Sub- Regich@Southern
RegionAppendix B.

191 Terms of Licence Under the Threatened Species Gt Act 1995 for the South Coast Sub- Regich®Southern Region
Appendix B, (“Southern TSL").

192 Guidelines for Applying Protected Area ManagemeateGoriesabove n94.

193 Southern ESFM Plan 2005; Eden ESFM Plan 2005;eh6g.

104 Department of Fisheries and Forestry, < http://wahaff.gov.au/__data/assets/pdf_file/0020/585024rfd-the-environment.pdf >

195 Annex F, Criteria and Indicators for the Consepraand Sustainable Management of Temperate anebBBorestdhe Montréal
ProcessThird Edition, December 2007; there are seven foiteéndicators - Conservation of biological diviggsMaintenance of forest
ecosystem health and vitality; Conservation anchteaance of soil and water resources; Maintenahfarest contribution to global
carbon cycles; Legal, institutional and policy flamork for forest conservation and sustainable mamegt.

198 Decline in ‘woody vegetation’ was stated as bé&&3ha in 2004/2006 and 18,246ha in 2006/2007; Ngtdy Vegetation Change
2004 to 2006 Report, NSW Government Departmentatfitdl Resources; NSW Woody Vegetation Change 202607 Report, NSW
Government Department of Natural Resources.
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taken are, when the breach is reported, to spteaa sver affected areas. Forests NSW state atisaul is
not classified as a road and therefore does naineegn EPL licence. Forests NSW also allegeatisoare
approved by the Regional Manager they do not recariy other approvaf’

Further Forests NSW interpretation is that any cantmpent that was set aside as a special protentioa can
have that zoning lifted at any time. Some Tantay@mcompartments that were set aside as speoi@qgbion
zones for water have been logged. Some Yurammmgpadments with special protection zones have had
those zones lifted by Forests NSW and are awdibigging.

FMZs in a Climate Change Context

The boundary rationalisations referred to in th&llB\report above do not include changing boundagess

to obtain more logs. They do however include ¢§féom climate change. It is current scientifrokledge

that climate change is a key threatening procebttiversity'® It is also known that deforestation and forest
degradation is one of the biggest causes of clifaage®

The Department of Environment, Climate Change amdehave been in the process of development of a
‘Climate Action Plan’ for some time. The Standi@gmmittee on Natural Resource Management statisl in
2009 report that the Plan was ‘currently being tyed’ 1 The DECCW website states ‘DECCW is
currently finalising a draft Plan for community carftation’!** It is stated by the Department that there are
mitigation measures being implemented. Under #azlimg ‘Agriculture and forestry’ there is no mentiof
forestry in the mitigation measures outlinedl.

Procedures which are required by law to be obsemweddatory requirements, which are not observedete
the action as unlawful. Failure to comply withieedtory requirement, that is a non-mandatory nesquent,

197 Forestry and National Park Estate Act 1998 IntegthForestry Operations Approval for the Eden RediB89cl 10(6); there is a
‘tick-a-box’ form that Forests NSW workers are riggd to fill out if extra roads are needed, althiotigis seems to have fallen off the radar
in recent times; in 2008 there was a total redaatiowoody vegetation of over 48,000 hectares thhout NSW; ThéAnnual Report on Native
Vegetation 2008epartment of Environment, Climate Change and Watetversely the NSW State of the Environment Riepor

2009 states ‘until now, land clearing has beemthgor threat to the extent and condition of natiegetation in New South Wales, but over
the past six years the overall area of woody veéigethas remained stable’; on the south coast (@5 Forests NSW reportedly logged
7592ha, in 2005/06 10 709ha, in 2006/07 13 811ha.tdtal area of logged native forest in 2007/2608he south coast was 14 388ha;
Digwood FOI figures 4 Feb, 2008 p2; NSW Forest Agnents Implementation Reports 2005/2006, 2006/200per North East, Lower
North East, Eden and Southern regions, Resourc€anservation Unit, NSW Department of Environmemd €limate Change NSW,
Sydney.

108 sagemuller I, ‘Forest Sinks under the United NaiBramework Convention on Climate Change and gretd<Protocol: Opportunity or
Risk for Biodiversity’ (2006) 31(2Columbia Journal of Environmental Lal89; Burbidge A, Steffen W, Hughes L, Kitching R,
Lindenmayer D, Musgrave W, Stafford Smith M and WéerP A, ‘Australia’s Biodiversity and Climate Clggn A Strategic Assessment of
the Vulnerability of Australia’s Biodiversity To @hate Change’ A Report to the Natural Resource Mangnt Ministerial Council, CSIRO
Publishing (2009); Noss R, ‘Beyond Kyoto: Forestidgement in a Time of Rapid Climate Change’ (2A®&{B) Conservation Biology
578; Mackey B, Watson J and Worboys @lgnnectivity Conservation and the Great EasterndearCorride, Report to the Interstate
Agency Working Group (Alps to Atherton Connectividpnservation Working Group), Environment Heritagel Protection
Council/Natural Resource Management Ministerial @1k (2010) available at

< http://www.environment.nsw.gov.au/resources/relagandger.pdf>.

109 Mackey B, Keith H, Lindenmayer D, and Berry S,é8n Carbon: The Role of Natural Forests in Carbiorage, Part 1, A Green
Carbon Account of Australia’s South-Eastern EucaRgrest, and Policy Implications’ ANU E Press,@pavailable at

< http://epress.anu.edu.au/green_carbon_citatioht

19Return of the Ark, The Adequacy of Management®tgies to Address the Impacts of Climate Changgiodiversity’ New South
Wales,Legislative Assemblystanding Committee on Natural Resource Manage(@mhate Change), Report No 5/54 (2009) p25.

11 The Department of Environment, Climate Change\afader’s website,

< http://www.environment.nsw.gov.au/climatechanggdmplan.htm> viewed 22 August 2010.

12pECCW, above n111, < http://www.environment.nsw.ga/climateChange/emissioninitiatives.htm>; sse &lunlop M, and Brown P
R, ‘Implications of Climate Change for Australid&tional Reserve System: A Preliminary Assessm@8{RO Sustainable Ecosystems
Report to the Department of Climate Change, and#gartment of the Environment, Water, Heritage tiedArts, March (2008); see also
Driscoll D, Lindenmayer D B, Bennett A, Bode M, Betock R, Cary G, Clarke M F, Dexter N, Fensharfriiend G, Gill M, James S, Kay
G, Keith D A, MacGregor C, Russell-Smith J, SalMZatson J, Williams R J, York A, ‘Fire Managemeatt Biodiversity Conservation:
Key Research Questions and our Capacity to AnsWwenil (2010) 143Biological Conservatior1928; see also Thompson J R, Spies T A,
and Ganio L M, ‘Reburn Severity in Managed and Unagged Vegetation in a Large Wildfire’ (2007) 1Prbceedings of the National
Academy of Sciencé9743.
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could also result in tendering that action unlawflihere is a requirement for substantial compksioc non-
mandatory requirements.
TheHeads of Agreement on Commonwealth and State Rabjibies for the Environment 19%tates:

The Commonwealth has a responsibility and an isteénerelation to meeting the obligations under the

United Nations Framework Convention on Climate Gjgmn co-operation with the States, through

specific programmes and the development and impitatien of national strategies to reduce emissions

of greenhouse gases, and to protect and enharerhgrese sinks?

Following this a nationally ratified policy on recing greenhouse gas emissions was laid out ilN#gi@nal
Greenhouse Strategy 1998 New South Wales enacted tBeuthern Forest Agreementhich states
signatories:

Note the obligations on the Commonwealth of Augratising from the Intergovernmental Working

Group in Criteria and Indicators for the Conseatind Sustainable Management of Temperate and

Boreal Forests (Montreal Process), the ConventioBiological Diversity, Agenda 21 and the Kyoto

Protocol on Climate Changdé.

The Forest Agreement also states:

Indicators for Criterion 5 should be compatiblehndind contribute to that internationally binding

requirement?®
The main objectives are stated as being to detertotal forest ecosystem biomass and carbon padisoa
ensure that total carbon stored across forestisurgz reduced. The indicative target is statechamtenance
or increase in total carbon stored in forésfs.

The Commonwealth Department of Fisheries and Fgrass a National Climate Action Plan for forestfy.
The number one outcome sought through the Actian Ras been identified as seeking a forestry sdzbis:
Ecologically sustainable, economically viable, stigiacceptable, resilient, adaptable, innovative a
competitive in the face of climate change.

Principles of ecologically sustainable developmaetcontained within legislation and delegatedslagjon™*°
These requirements stemming from the Rio Declara@onvention on BiologicdDiversityare as set out in
the ‘National Strategy for Ecologically Sustainablevelopment?°

State and Federal Governments ignore enactinga#igis at their peril. The common perception ttzified
treaties have no teeth and cannot be enforceeimsisgly a misconception. There are now severalgedings
that have been instigated by the European Uniotoontries that have failed to enact domestic lagh, or
comply with international agreements, resultingjirite large penaltie’

113 Council of Australian Governments, November 19@ters of National Environmental Significance Atianent 1 Part Il (8)

< http://www.environment.gov.au/epbc/publicatiomsig-agreement/index.html >.

141n fact, despite these agreements, the State esher&l governments introduced legislation in 1888Forestry and National Park
Estate Act 1998NSW) and the subordinate Regional Forest Agreesitbat made logging exempt from environmental ihgtatements
and civil litigation and made no mention of climateange or greenhouse gases.

118 350uthern Region Forest Agreement 2@ 2amble 1.3(cKyoto Protocol to the United Nations Framework dim@te Changérticle
3.

116 5outhern Region Forest Agreement 208@achment 7 Criterion Eden Forest Agreement 1999

17350uthern Region Forest Agreemevigy 2002, Attachment 7 Criterion 5, p18.

118 National Climate Change and Commercial ForestrjocPlan, 2009-2012 available at

< http://www.daff.gov.au/forestry/national/nationelimate_change_and_commercial_forestry_action_plaiewed 22 August 2010.

19 The|ntergovernmental Agreement on Environment 1962 2(1) and Sch 3.2; tlvironmental Planning and Assessment Act 1979
(NSW) s5(vi); Section 3(a) and s6(2) of fAmtection of the Environment Administration AcO19NSW); Threatened Species
Conservation Act 1998NSW) section 3(a)Regional Forest Agreement for the Southern RedidtSW 200kection 7(a)Forestry and National
Park Estate Act 1998 Integrated Forestry Operatidpproval for the Southern Regioh7(1).

120The Rio DeclarationConvention on Biological DiversitRio de Janeiro, 5 June 1999stralian Treaty Series 199 32; entry into
force for Australia: 29 December 1993.

121 Jack B, ‘Effective Implementation of Directives Bnvironmental Law: Re-Opening the Court's Reguiaffool-Box, Case C-121/07
European Commission v France (Grand Chamb@()09) 10Environmental Law Revie04; Commission of the European Communities v
French Republi§2008] EUECJ C-121/07_0O; see also Case C-30@f¥amission of the European Communities v FrencluBlied2005]
ECR 1-6263 at [85]Commission v Germany (Environment & consum@@)6] EUECJ C-98/03 (10 January 2006); Article)&{B8d (4)
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In Scurr v Brisbane City Coundi1973) 133 CLR 242, Mr Justice Stephen held:
it is well established that a directory interpristatof a statutory requirement still necessitaéssa
condition of validity, that there should be subsitdrtompliance with the requireme¥t.

The obligations which arise cannot merely be dedao have been met. The Commonwealth, the various
Ministers, departments and regulators are requoedeet their statutory obligations. ‘Provide’ dnmaist’
have the meaning that regulations must be adhereWhere there are specific procedures that ap@nez to
be followed and those procedures are not follovaed decisions can be held to be unlawful, or lagmh can
be overturned.

The Southern Region Forest Agreement 208achment 7 Criterion 5 and tlslen Forest Agreement 1999
Preamble 1.3(c) state clearly the need to complly principles of ecologically sustainable developtrend
therefore with climate change mitigation measufésThis compliance has not been forthcoming.

These industrial logging practices contribute digant and continuing emissions of carbon dioxia® ithe
atmosphere which reduce the stock of carbon siardee ecosysterit* On the south coast of New South
Wales logging operations in mixed-age, mixed-sygefmeast removes approximately 50% to 90% of existi
crown cover?® In addition to this, road construction and pasfging burning is resulting in extensive
accumulated damage to the environment and the ptraos?

The wording in the Forest Agreements should be deeto delete the word ‘note’ and add ‘must comply

with’. Therefore the clause reads:
The signatories must comply with the obligationsttenCommonwealth of Australia arising from the
Intergovernmental Working Group in Criteria anditredors for the Conservation and Sustainable
Management of Temperate and Boreal Forests (MdriRreaess), the Convention on Biological
Diversity, Agenda 21 and the Kyoto Protocol on GlismChange.

Biodiversity, the Precautionary Principle, FMZs an@iSLs

Based on the state and territory listings the sirgereases in numbers of threatened taxa nalyosva
occurring on the south coast of New South Waté<Change in status of listed taxa in New South Wale
is concentrated in subregions along the east cddksspecies have as reasons for listing or deglivabitat
loss, modification and fragmentation due to roadstaction, intensive timber harvesting and altdned
regimes, although in a New South Wales contextiiel ‘forestry’ is carefully avoided®

In all State forest compartments there are threaten endangered species. Spotted Tailed QuahtGi
Burrowing Frog, Swift Parrot, Golden Tipped Batnigsnosed Potoroo, Southern Brown Bandicoot, Sooty
Owl, Koala, Powerful Owl, Regent Honeyeater, GamypgCockatoo and Yellow-bellied Glider to name a

and Articles 12, 13 and 16 of Council Directive 2EEC of 21 May 1992; while there are no sped@figssions laws contained within the

EECs Council Directive the Court found that Germbay failed to apply the Directive by authorisimgigsions in a special area of

conservation, irrespective of whether they ardyike have a significant effect on that area.

122gcyrr v Brisbane City Coundil973) 133 CLR 242, Stephen J at [255].

123 Mackey B, Keith H, Lindenmayer D, and Berry S, ab0109.

124 Mackey B, et al, above n10%he Stern Review on the Economics of Climate Ch&wemary of Conclusions,
<http://webarchive.nationalarchives.gov.uk/+/httpuiv.nmtreasury.gov.uk/independent_reviews/sterrermeveconomics_climate_change/stern_re
view_report.cfm>.

125 Often residual crown cover is approximately 10%ess, particularly in the Eden region:; this isdikl under the Southern Region IFOAs which
state contractors must leave 55% of net basallaréer Single Tree Selection; see Forests NSW HaRlas Compartment 186: Mogo, Batemans
Bay.

126 For photographic evidence see < www.myspace.cartiisastforestrescue>; < http://www.chipstop.forestsau/>; < http://www.serca-
online.org >; < http://www.acr.net.au/~coastwatsker< http://www.fiveforests.net>.

127 Department of the Environment, Water, Heritage thedArts 2009Assessment of Australia’s Terrestrial Biodivergi®08 Report

prepared by the Biodiversity Assessment Workinguprof the National Land and Water Resources Auwlittfe Australian Government,
Canberra.

128 Thjs is noteworthy given most threatened or endeetyspecies occur in Southern and Eden Statedaned their habitat has, is or will

be logged.
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few. Out of these fauna the Quoll, the Long-nd3etbroo and the Southern Brown Bandicoot are liated
endangered under tlgvironment Protection and Biodiversity Conservathct 1999Cth). (See Appendix
A).

Pursuant to the TSLs Forests NSW are requiredderntzke pre-logging targeted surveys for the Q@@N|s
and Yellow-bellied Glider$?®° However if there has been a previous reliableesumithin two to five
kilometres in similar habitat within the last temays, that was a survey ‘equal to or better tHaa'survey
requirements contained in the TSLs, surveys areatptired where Forests NSW has chosen to apply
Condition 7 b). Clause 7 (b) states:

b) Pre-logging and pre-roading surveys are notireduor the following species where SForests NSW

choose to implement the species’ prescription esailed below.

Therefore it should come as no surprise that FeeSW choose to apply cl 7(b) for those speciesweaver
in many compartments fauna surveys are over sissy@d and in Badja State Forest Cpt 2020 the fauna
survey is over ten years old. These surveys dte gfien inadequate but Forests NSW state thep@dequate
and there is no recourse for the scrutiny of tistgEments nor the prevention of logging.

Little is known about the habits of the Giant Buviog Frog (“GBF”) even though there has been muuabys
on this specie§ Forests NSW is to prepare, at the end of ea@ndat year (commencing 2008), a written
report on the results and findings of its surveg amonitoring program for the Giant Burrowing Frag,
carried out in that year, and is to give the Dapartt of Environment and Climate Change a copy aff th
report.

There seems no documentation to substantiate dima that these reports exist. In fact the GBFis of the
species Forests NSW has had prescriptions amendediese amendments were on the strength ofestudi
reports and monitoring that was yet to be donee filescriptions for the GBF were inadequate, nowana
more so by removal of clauses due to these amertdmércould be argued that this alone shouldygrghe
precautionary principle.

The prescriptions for the Southern Brown Bandidwote been amended from large protection zones to no
protection zones. This amendment was on the gtrexiga monitoring project — yet to be conductddhe
authors have been unable to find any documentatiahis project.

There is need to change the thresholds of the Kdiglla Use Areas prescription. Further DECCW must
develop landscape Koala protocols for the EMA thelude the protection from logging of all Koalatktrees
identified in Phillips (2000) in known clusters ibala strongholds in the Bermagui/Murrah areadjohiog
the catchments of the Murrah and Bermagui Rivedstha Cuttagee Creek extending through the Niaica a
Dignam’s Creek areas) and the Yurammie/Tantawara@as. Such identified Koala feed trees mustlzdso
protected in corridors on State Forest tenure betvileese areas to allow for effective genetic adton.

All known clusters of Koala strongholds and arekesitified as Koala breeding associations in thenHE®A
area must be rezoned as Forest Management Zone 1.

The Landscape owl prescription is not protecting ashditional areas on the Forests NSW estates-bi¢ing
met almost entirely from existing reserves, and-oommercial areas. It needs to be reviewed andovegl.

129Terms of Licence Under the Threatened Species Gatim Act 1995 EdeAppendix B, (“Eden TSL”), cl 8.8.1 Table 2.

130 Environment East Gippsland Inc v VicForef@810] VSC 335 at [H3]; see Penman T D, Lemckelt Bnd Mahony M J, ‘Applied
Conservation Management of a Threatened Forestridlepé FrogHeleioporus australiacug2008) 5SEndangered Species Reseapdb;
‘Giant Burrowing FrogHeleioporus australiacu€Environmental Impact Assessment Guideljidational Parks and Wildlife Service
(2001); < http://www.threatenedspecies.environnmsmt.gov.au/tsprofile/profile.aspx?id=10398 >.
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If compartments are set aside as a Special ProteZbnes and used in previous reporting, both dooadly
and internationally to prove compliance to climelb@ange treaties and biodiversity conventions thieat\are
the legal implications of revocation, domesticalhd internationally? How does logging of thesaatgelp in
complying with meeting targets of maintaining ocri@asing the total carbon stored in forests? Uld/be
difficult to argue logging is helping mitigate efts of climate change. Certainly logging will afféuture
generations by depriving them of water, therefomeauld be difficult to argue logging will be in @ard with
the principle of intergenerational equity.

The continuing erroneousness of allowing Statestdreserves’ to be included in the NRS vergeshen t
corrupt as FMZs are being destroyed daily. Thia onflict with international obligations.

Key Threatening Processes

There has been several listings for Key ThreateRimgesses (“KTPs”) since enactment of the FAs and
IFOAs. Bell Miner Associated Die-back (“BMAD”), ghanthropogenic effects of climate change anddé® |
of hollow bearing trees, being three which havedirelevance to forestry operations. All of thK3#s are
having a large impact in the Eden region due tddbging intensity. In the coastal areas of Muraall
Mumbulla State Forests BMAD is seriously affectthg retained stream exclusion zones in logged coups
Along with the low retention rates for hollow beayitrees there are severe ramifications for threatéauna
in these areas.

BMAD in the coastal forests is increasing at amraiag rate, affecting the future health of theseéts. An
important cause of this is the changes in soil @rigs and soil chemistry after intensive loggipgm@tions as
practiced in the Eden region, which seems to eragmuBell Minors and assists in the spread to th®sading
forest of BMAD.

The loss of hollow bearing trees is a recognisey Kaeatening Process and is occurring in the giten
woodchip driven operations of the Eden region.eBtsr NSW say they do not clearfell but operate uade
“modified shelterwood harvest system” however tlesdurce Assessment Commission has publically stated
that this system of logging is clearfelling. Thegerations are having a severe impact on threcteolkow
dependent fauna.

There are other major threats that are not lissadéP’s that also need to be assessed in the revikaught
Associated Dieback is one threat that is havingféectt on the South East forests and is only gtonget
worse with climate change.

Rainforest

The Comprehensive Regional Assessment ESFM biadiyevorkshop recommended a fifty metre wide
exclusion zone around all areas of rainfof&stThis prescription was ignored but nonethelessilshioave
been adopted to provide protection for areas ofoeest from increased solar radiation exposummfany
damage by post logging burns and ‘accidental’riglli

The Upper North East/Lower North East IFOA requixesnty metre exclusions as defined by RN17 and
mapped on Forestry Commission of NSW forest typpsfit The Forest Practices Circular 2005/02
‘Rainforest Protocol’ is erroneous in not recogmgsihat eucalypts, Turpentine and Brush Box daleesi
rainforest.

The Eden IFOA requires that on ground location nhestietermined during pre-logging surveys and lstrve
planning and a twenty metre wide exclusion zonetesmplemented around all areas of Warm Temperate

181 comprehensive Regional Assessment ESFM biodiyensitkshop, 3-5/8/1998.
132 ENSW Research note 17.
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Rainforest and Cool Temperate Rainforest. Thisikhbave been redefined to fifty metre exclusione
around all extant rainforest within the plannedhare

The boundaries of rainforest are to be set atdige ef the rainforest canopy with no allowanceggifor
eucalypt penetration into the rainforest ecotonalez

The Southern IFOA should be changed to impleméwtriietre wide exclusion zones around all areas of
rainforest, it is appalling that Grey Myrtle Raindst currently gets no buffer whatsoever.

The determination of what is or is not rainfordsddd be made by a qualified forest ecologist antidy State
Forest Officers who do not hold any formal quaétions in this field.

Tree Retention

The variable Habitat Type retention based on haquality needs to be changed. Due to the intgidit
logging in the Eden region (integrated harvest)i@mum of twelve HT's must be retained in every two
hectares of net harvest area regardless of hajitdity. This also needs to apply in the regrondhe.
Twelve HT's in every two ha and where this denstgiot available the remainder to be made up ofdtgest
Diameter at Breast Height Over Bark trees.
Inadequate tree retention in the regrowth zonleds/ery worst feature of the IFOA, because it Botly in the areas
most threatened by depletion of habitat featurasttie weakest prescriptions appfy.

The ESFM biodiversity workshop 3-5/8/1998 suggesied there should not be regrowth/non-regrowthezon
It was also stated that there should be twice asymetained trees in the landscape to countemti@eality.
Access to a report by Forests NSW for the Nati®aks and Wildlife Service on the application df thee
retention prescriptions was sought from SEFR ind20Review of this report would have enabled uséke a
stronger case for changing the prescriptions.

DECCW condones breaching the TSL conditions stating
Forests NSW did acknowledge that whilst some ofribes marked for retention did not strictly mént tequirements
of hollow-bearing, an adequate number were retadedss the landscape when unmarked trees wetgl@ttin the
count?*

k) Protection of retained trees.
ii. ...logging debris must not, to the greatest ekf@acticable, be allowed to accumulate.....

The underlined wording needs to be removed. Thasebeen too many breaches of this prescriptidm wit
subsequent damage to HTs and recruitment treesgdpoist logging burns. No logging debris must Ibeied
within five metres of any retained tree.

iii. .... Trees must be marked for retention.
This prescription needs to be better enforced. &ons occurrences of trees not marked.

There is a need to explicitly address all Key Thereng Processes, including new listings of KTPs

and also a need to include a provision to makegdmto IFOA when new major threats are identifiethe

region.
Adverse effects of the continuing loss of hollovabieg trees will take centuries to fix. The divgref hollow using
fauna, dynamics of hollow use and specificity ifidw requirements indicate that densities of twdive hollow
bearing trees per hectare will have a large impadhe population viability of some hollow dependiauna®®®

The statement that:
If greater than twenty percent of the compartnieekcluded, this triggers a review by DECCW

133 NEFA Paper May 2004.
134 DECCW ref.FIL06/1449 lan Cranwell 16/2/09.
135 NSW Scientific Committee Final Determination, ‘lsosf Hollow Bearing Trees Key Threatening Procestefmination’ (2007).
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is inappropriate and arbitrary, and is most likelyoe applied in areas that are core strongholdhfeatened
species or areas of high species diversity whiclmaméand deserve greater protection, not lesser.
Endangered Ecological Communities (including predes inclusion of new listings), plus rare, endeiregl
and vulnerable ecosystems must also be excludedlérgging. For example Grey Box is a vulnerable
ecosystem which has been very heavily cleared lamal@d not be available for logging on public land.

EPLs

Identification of dispersible soils and mass movenhaeas needs to be greatly improved. At prebese
areas are not being identified by the prescriptmorgained in schedule 3 of the EPL.

Every water catchment, bar one, is being loggethersouth coast. Forests NSW are logging unmapped
drainage lines in the Southern and Eden regionshd UNE, the fisheries licence was triggered Wwlinas
stopped this practice. Logging unmapped drainags iis in breach of the IFOA clause 8. Best Rract
Identification of dispersible soils and mass movetageas needs to be greatly improved. At prebese
areas are not being identified by the prescriptmmgained in schedule 3 of the EPL. There neztie tfull
protection of unmapped drainage lines. There ésinie ensure EPL licence coverage is compulsorglfor
operations, to avoid the current situation whene&is NSW are logging without a licence.

During 1999-2000, State Forests identified 2,03%)&reaches of pollution control licence (PCL) dibions
for the whole estate. Breaches included incoffiedlihg of trees into filter strips, machine enccbanent in
filter strips, excessive rutting and inadequatstsiag of extraction tracks®

In 2000-01 the number of checks were 3,424 andstEoiS\W identified 1,538 breaches. There were five
fines issued by the EPA for breaches of water e **’

In 2001-02 the number of checks conducted was 3,&34te Forests identified 1,242 breaches made by

internal and external contractors. Sixty-six pemtoof these breaches related to accidental fetlfrigees into
filter strips or other exclusions relating to dizge features. Other breaches include damage imhabtrees
to be retained for future habitat. The Environnmiérdtection Authority issued four fines for breagloé water

regulation®®

In 2002-03 Forests NSW say they monitored whetisezdntractors complied with its Codes of Operatiad
external licence conditions. State Forests comili8{942 checks and identified 1,810 breaches imade
internal and external contractors. Most of thedated to soil and water quality issues. In 20833here were
3,310 checks and 1,688 breaches. In 2004-05 #ene 3,701 checks and 1,615 breacfies.

In 2005-06 Forests NSW completed 3,558 reviewsernyg items of compliance and identified 565 bresch
for the whole estat&?

Forests NSW state there have been 701 breachles BPL in this whole period in the Southern regidhese
figures are provided by Forests NSW and as suclbeamewed in light of the history of Forests NSW
provision of data.

The Commission was unable to provide all the infation that was required to confirm the valuatitin.

We were unable to confirm the assumptions used statistically reliablé?

136 Auditor-Generals Report to Parliament, Vol 1, 208dailable at

< http://www.audit.nsw.gov.au/publications/repditsincial/2001/vol1/173Forestry.pdf>.

137 Auditor-Generals Report to Parliament, Vol 5, 2082ailable at
<http://www.audit.nsw.gov.au/publications/repoiitshcial/2002/vol5/173_ForestryCommission.pdf>.
138 Auditor-Generals Report to Parliament, Vol 5, 2002

139 Auditor-Generals Report 2004 Vol 5, available at
<http://www.audit.nsw.gov.au/publications/repoitsthcial/2004/vol5/173_ForestryCommission.pdf>.
140 Auditor-General's Report to Parliament 2007 VoluBree.

141 Auditor-General's Report to Parliament 2007 Volugie.
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Conversely the Draft Report states there were 382dhes for these periotf§. There is a dramatic difference.
The RFA Progress Report 2003-04 states 44 EPL/T8aches and 592 Forests NSW breaches. The EPL
Annual Reports for that year state 108 breachesNtm-compliance register states 212 breaches.

We contend that non-compliance is par for the @drging forestry operations. It is obvious frdm public
statistics that warning letters are regularly ishet the issues of non-compliance are taken rtbdut** It is
evident that the Department of Fisheries compliantehas been relegated to rubberstamping with amé
reporting anomaly non-compliance for the whole @etthe statistics cover. We state the RFA/IFOAMeg
has seriously dropped the ball on operating wittsilegal framework. There have been no prosecsitas
breaches in the Southern and Eden regions sindeRAs were implemented. The ‘accounting report for
breaches and audit results’ is erroneous. For phkathe Draft Report on Progress of the RFAs Atghults in
the lower North East Region 2002/03 notes therewercomplaints for breaches of the EPL and norGlga
notices issued’®> However SEFR has documents and correspondengedrethe Black Bulga Range Action
Group and the EPA during that year regarding séeeraplaints of non-compliance issues which reslite
the issuing of a Clean-up notite.

Monetary value of PINs able to be issued for breadf TSL needs to be increased markedly to affectiine
disincentive.

There needs to be more resources made availatile t@rious agencies responsible for enforcemetiteof
IFOA. If there is no extra resources put towaraspliance of the IFOA then thHeorestry and National Park
Estate Act 1998NSW) must be amended to allow civil enforcemdrthe conditions of the IFOA.

We determine that the auditing mechanisms of tkAs-are not credible, lack the necessary
comprehensiveness, are underfunded and understaffg@matically abused, lack objective independeare
overly reliant of self-auditing processes, havebesn utilised, or been excessively weak in thereefent of
non-compliance and have not resulted in demonstiatgroved practices. Independent auditors must be
engaged to undertake reporting until Forests NSh\st@w that its reports will be provided on tinfeorests
NSW should bear the costs of such audits.

Tantawangalo SF Rocky Outcrop logged

142 puditor-General's Report to Parliament 2009 VoluBre,< http://www.audit.nsw.gov.au/publicationstrep/financial/
2009/voll/pdfs/31_0173_forestry_commission_of newtls wales.pdf>.

143 A Draft Report on Progress with Implementatioritef New South Wales Regional Forest Agreement§920Resource and Conservation Unit,
NSW Department of Environment and Climate Chang@NSydney.

144 The Draft Report, above n143.

145 A Daft Report, above n143.

146 See DECCW website <http://www.environment.nsw.golprpoeo/Notices/N1024598.pdf>.
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Archaeological Surveys

Archaeological surveys must be carried out in ataoce with the Cultural Heritage Guidelines App&radi
the IFOA and National Parks and Wildlife Servicargtards and Guidelines Kit 1995. In some areasyif
field based assessment is conducted, and that Aay¢o be established, that such an inspecticariged out
by totally unqualified persons, and in many insegot in consultation with the Local Aboriginalrica
Council or the community at large, which shouldcbasulted where there are such important issubes to
discussed where the destruction of that communayttiral heritage is imminent.

Forests NSW on the South Coast are stating in baplans that:
...It has been agreed that any Cultural Sites deenl during road construction and harvestingyill be
reported to the Supervising Forester who may tlemswt with relevant external representatives ...

This statement is of great concern given the lddkaming of Forests NSW State Forests Officérfge would
state that the likelihood of discovery of sitesils Further Forests NSW has never employed thacss of a
professional archaeologist to conduct Aborigintd surveys prior to logging compartments.

The statement in the Harvest Plan indicates thegdt® NSW now believe that site notification iscdisionary
and will decide which sites will be reported. FiseNSW proposes not to notify the Director Genefahe
Department of Environment Climate Change and Waikich they are legally required to do under s9fhef
National Parks and Wildlife Act 19{MSW). This would seemingly be in direct conflaith cl 15 of the
IFOA. Further failure to complete National Parksl &Vildlife Service Aboriginal Site Card recordingsn
breach of s91A of the NPW Act.

The usual standard of database search in invastigadnducted by Forests NSW is limited to obtagrencopy
of the DECCW AHIMS database printout for the subpgea for known Aboriginal sites. This databaseg
no archaeological context within which individuéks occur. This database only provides a set\GAnap
coordinates and site types.

The process of site recording is to record on®fetap coordinates as a reference point for the ohépe site
that is provided on the NPWS Site Card. Then erféhmal site card is drawn a sketch map of theasid its
extent and width shown.

This form of recording is common practice with aeblogists working in the area of Aboriginal arahlagy
in Australia, with the assumption that any pers@mting to re-locate the site location will firsthptain a
database printout and then, if sites are fountienstuibject area, a copy or copies of relevant NFWSCards
are then obtained.

Forest NSW obtain a copy of the map coordinatdseyTo not obtain copies of NPWS Site Cards with
detailed descriptions of sites and their locatioexient. These are necessary to know the natutextent of
each site located within compartments. We woudtkesihat a single set of map coordinates is ofs& u
particularly when some Aboriginal sites are exteasi

Many artefact scatters in the forest extend fos t@erhaps hundreds of metres in length and widtlecting
large occupation areas, with an abundance of sieeinformation contained in their fabric.

The days of a logger walking around with a chainsavd perhaps finding an Aboriginal object, aregloner.
Mechanical Harvesters are huge machines wherepdm@ator is isolated from the outside world.

Forests NSW should be obtaining more comprehermgtagls to provide protection to such sites. Timase is
the potential for areas of archaeological depasiiosinding the single AMG map coordinates, botHasie and
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undetected subsurface deposits, to be impactednahi case, areas of sites beyond the proposkerb
Zones.

Buffer Zones

Buffer zones were there has been sites recordetiarmal. In some instances the requirement img@res,
in others a mere 10 metres. If sites are damagddstroyed there is no enforcement actfSnForests NSW
say any destruction was an unfortunate accident.

The central fault with the IFOA cultural heritagepisions is that they do not protect Aboriginatitege, they
merely regulate its destructioff

In 2007 Forests NSW began logging of compartmeA630 Bodalla State Forest, which is in the fodshalf
Gulaga Mountain. Forests NSW originally stated¢hgere no sites in the logging area, then admitieg
were aware of three. This disregarded that themtadu has been recognised as being ‘sacred from the
mountain to the sea®’ Logging operations started on the anniversath@hand back of the top section of
the mountain and a week before the one year ars@imeof Uncle Guboo Ted Thomas’ death.

Six Aboriginal people presented Forests NSW witleaction notice signed by the seventeen traditiona
owners of Gulaga Mountain and surrounding areasedts NSW threw the notice on the ground and coad
the logging operation.

The IFOAs should be amended to read that if treegedirective from the relevant Aboriginal Traditab
Custodians and community for an area not to bedddlgen Forests NSW must honour that directive.

Biamanga Aboriginal Place on Mumbulla Mountain — lqyged

147 Forestry and National Park Estate Act 19985W) s37 (2) states: However that does not prigtenmaking of an order for the purpose of
protecting any Aboriginal relic or place.

148 Eor a very comprehensive overview of legislatiéfieat on sites see Aliza Tubman ‘Protecting AbarajiSacred Sites: the Aftermath of the
Hindmarsh Island Dispute’ (2002) Ehvironment and Planning Law Jourral

149 Uncle Guboo Ted Thomas, (Aboriginal elder anditiaial owner) “Mumbulla Mountain; an Anthropologicand Archaeological
Investigation” Brian J Egloff, Aboriginal & Histaral Resources, NPWS, 1979.
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Forest Agreements

All the Forest Agreements require the continuedroupment of the FRAMES database during the fiks fi
years of the agreements with a recalculation dbsusble yield by the first five year review and an
independent audit of sustainable yield by the séecewniew. Despite being a crucial aspect of thel&ICRA
process, these milestones have failed to happemasticause timber volumes to be under intenseisgin
the review process.

Many milestones of the Forest Agreements thateatatonservation, public reporting, consultatiod ¢he
review itself have failed to be met. Examplestaeereservation of high conservation crown landsyla/
Heritage Assessments for eucalypt forests, anepairts on Forest Agreements and ESFM, consultatitthn
environment groups on the yearly plan of operatemmd the total failure to have the reviews at fhecgied
five years of each agreement. Itis of note thig#gstones that are industry driven has been mhe failure to
produce annual reports is of great concern andsiecie addressed before the review as they angeddo
provide data on the effectiveness of the agreensm<£SFM. The reports have to be produced imredgja
and an explanation given as to why they are waydmee

The failure to undertake the reviews at the regliimaes for all regions, especially the UNE/LNE dfden
regions which are due for their second five yeaierg, needs to be addressed. This is an impopiamntof the
Forest Agreements and brings into question théxcg¥eness.

The inadequate numbers of compliance officershreatened species prosecutions and the constdimdinf
breaches by the public shows that the regulatastesy is not working. SEFR has submitted many lbreac
reports over the past 5 years. A whole year cddites were thrown in the bin after the compliarfteay
handling the breaches left and there was no follpsoy DECCW within the 2 year statute of limitatsonThe
only compliance action by DECCW over the yearstiesen a number of warning letters to Forests NSW.

It is obvious that the Forest Agreements havedaitetheir objectives and implementation, whichréfiere
renders the draft terms answered, and requiretetins of reference to acknowledge these failuresban
thrown open to a complete reassessment of govetrforest policy. Anything less would not be crddiim
light of these failures and the latest sciencendigg the impacts of forestry operations on theiremment.

Forests NSW have logged 65,347 hectares in theg&899 to 2007 in the Eden and Southern regiome si
the implementation of the IFOAs.

Using figures obtained from Forests NSW under Foeedf Information we calculate that over this same
period the volume of trees logged w&$:

Area HQLs(m") Pulp (tonnes)
Eden 194,108 2,498,099
Southern 244,283 421,440
Tumut 110,699 30,449

There has been a significant bias towards the tnglirsthe implementation of the provisions of th&s.
Actions regarding satisfying wood supply have bexgpedited, whereas actions concerning annual iegant
sustainable yield analysis and reporting have lfleendering on the ‘to do’ list.

There is a serious disconnect between the papeispos of the FA/IFOAs and the on-ground resuftthe
operations of these provisions. As exampled byeperts lodged with the DECCW Forestry Unit by $ou

19T Digwood, Letter from Lal Wimalaratne, ForestSW Freedom of Information Coordinator, 4/2/2008& Submission to FSC on Sustainable
Yield in Native Forests’ South East Forest Resauaijlable at < http://lisaandtony.com.au/SEFRs@Bions.htm>.
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East Forest Rescue and associates since the PA'$SF@®AS were enacted.

Section 2.11.2 and associated attachments for Eéér, UNE and Southern region FAs requires annual
reporting on the Criteria and Indicators for Ecatadly Sustainable Forest Management to be undentak
Only a few are available, and are incorporatechimuial reports referred to in s6.9.

Section 3.5 for all regions details the refinemartimber resource availability which is to feedara review of
sustainable yield. The LNE and UNE FAs have aifipgequirement of an 8 year review of supply dye
2007, this has not happened. There has beenarnafion as to whether Forests NSW have done angythi
regarding reviewing sustainable yield for any regio

Section 4.3 for all regions sets out additionalstdtative mechanisms for Forests NSW, and are redto
consult stakeholders on issues such as the Pl@pafations. This requirement is also detailedhenregional
ESFM Plans and in Forests NSW own Native Forestsagement System. This has not occurred in the Eden
or Southern regions.

The terms of reference for this review are totalpdequate given the time since the agreements siganed
and the latest science regarding climate change. |ack of annual reports that would provide somEd
baseline data makes any community input into tkieewealmost impossible.

With regard to the Eden region FA and section Bdtests NSW has been logging above sustainable fgel
the past 8 years. This is a major breach of nigtthhe FA but the RFA and IFOA as well.

‘Gnupa was a mistake’-lan Barnes, Forests NSW Regional Manager, BateBays
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Integrated Forestry Operations Approvals

The statement at the beginning of the ExecutiverSary is erroneous. Ecologically sustainable forest
management is mentioned in the Forest Agreemagis|ation and delegated legislation yet Forest§/NS
interpretation of the allowable volumes leave tla@ises meaningless.

The review document states the review will not ssseistainability. To state that ESFM is ‘ensltdimathin
the legislation and then not back that up withrsttiieally driven data seems an aggrandisementthEuto
consider the ESFM milestone complete because am@rof plans were delivered is erroneous. The ESFM
plans are now due for the next five yearly renewal.

Forests NSW are in breach of cl 5(2)(a) of the H#A, being the harvesting of timber volumes gee#itan
allowed under this clause.

Cl 6.11 of the Eden Threatened Species License iB3he Koala prescription for the region. CIHH)
requires this prescription to be reviewed by 3lst&mber 2000 in consultation with relevant stakedrsl.
This has not occurred.

Cl1 8.8.12 Eden TSL refers to Koala surveys in atgdsown koala habitat, for example the contergibive
Forests and Yurammie compartments. This clausgresgconsultation by Forests NSW with conservation
groups and animal welfare groups which to datenea®ccurred, though promised by Forests NSW.

South East Forest Rescue has documented and kpuatey breaches of the IFOA from desktop
documentation to environmental breaches in thd.fidlhese breaches are not one off lapses of jucigious a
total failure by Forests NSW to adhere to the nemuents or the intent of the IFOA. Every logginmeation
we have audited has breaches of the IFOA.

Unfortunately there has been a lack of enforceragmECCW of the IFOAs in all regions. A big souife
this has been the lack staff and funding of thedtry unit and the shuffling around of departmeasponsible
for compliance. This is of particular importancetieForestry and National Park Estate Act 199&vents
anyone other than the Ministers or regulators fesrforcement action over these breaches.

Minor amendments — typographical errors in IFOA;

6.4 Swift Parrot and Regent Honeyeater
c) The trees referred to in part a)* abovesiine marked for retention.
*Insert “ part a) and b)”

6.13 Yellow-bellied Glider
C) iv. The feed trees retained in 6.13 ciid iii. must be marked for retention
Change “ii. and iii.” to read “i. and ii.”

Degree to which milestones have been achieved

There is compelling evidence that the milestone® lieeen poorly met. The industry-beneficial onageh
been cherry picked for high priority, the conseiaatand transparency milestones are still waitorgférward
action. Annual reporting milestones are not nte publicly available annual reports end at 2007.

The sustainable yield review milestone is stilbtzur, yet it was due 31 December 2696.

151 See ‘Representations on the Implementation oRR&’s’ South East Forest Rescue 2009, available at
< http://lisaandtony.com.au/SEFRsubmissions.htrae;aso State of the South East Native Forest R2p&0, South East Forest Rescue 2010,
available at < http://lisaandtony.com.au/SEFRsubimiis.htm>.
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Legal Frameworks

If an area is covered under the IFOAs then PafttbeEnvironmental Planning and Assessment Act s
not apply:>> An environmental planning instrument under thé Bt cannot ‘prohibit, require development
consent for or otherwise restrict forestry operatiand in (5):

this applies to an environmental planning instrunmeade before or after the commencement of thisosec

Forestry operations cannot be declared to be agrander Part 3A of the EPA Act, an order undesidion
2A of Part 6 of the EPA Act does not have effent; approval of forestry operations that is in foureler
Division 4 of Part 5 of the EPA Act has no effeatidg any period that Part 5 of that Act does raglato the
forestry operations, and any development conseribfestry operations that is in force under Paut the
EPA Act has no effect during any period that depeient consent under Part 4 of that Act is not meglfor
the forestry operations®

Stop work orders and interim protection ordershefMational Parks and Wildlife Act 197hd theThreatened
Species Conservation Act 1986 not apply*>* An order under section 124 of thecal Government Act 1993
does not have effect, therefore a LEP, REP or StaRARot prohibit or restrict logging on land covebsdan
IFOA.™ At s39 an area in which forestry operations austeatiby an IFOA may be carried out cannot be
proposed or identified as, or declared to be, dewiess area under thélderness Act 198a@r theNational
Parks and Wildlife Act 1974.

At s40 proceedings may not be brought if the bresich

a breach of the FNPE Act (including a breach of famgst agreement), a breach of an IFOA (including
breach of the terms of any licence provided byaggroval), a breach of an Act or law that arisesabee any
defence provided by any such licence is not aviglab a result of a breach of the licence, thetiat includes
the statutory provision (including a breach of mstiument made under that Act) if the breach reltde
forestry operations to which an IFOA appli&$Section 40 also exempts the Act from: a provisiban Act
that gives any person a right to institute procegslin a court to remedy or restrain a breach (breatened or
apprehended breach) of the Act or an instrumenerader the Act, whether or not any right of thespe has
been or may be infringed by or as a consequenttebbreach.

The Regional Forest Agreements 2802 (Cth) removes RFA areas from the scope ofdkeort Control Act
1982and other associated regulations. Operatorsanequired to obtain a yearly licence to export
woodchips and there are no limits on the amoumtarfdchips which can be remov&d. The significance of
this is that currently over eighty percent of NSwfive forest is turned into woodchip¥.

This has the effect that Ministers who overseeRfs and IFOAs can breach any statutory procedutie wi
impunity. So too Forests NSW and the woodchippmagistry without threat of enforcement proceedings
being initiated by the publi?

152 Egrestry and National Park Estate Act 19985W) s 36 (1).

153 Eorestry and National Park Estate Act 19985W) s36 (2), (2A), (3), (4).

154 National Parks and Wildlife Act 1978ISW) Section 37 Part 6A. TSC Act Division 1 of PaiForestry and National Park Estate Act 1998
(NSW) s37).

155 Forestry and National Park Estate Act 1996SW)s 38.

156 Forestry and National Park Estate Act 1996SW) s40 (2)(a), (b) (c).& (d). At 40 (1) THerestry and National Park Estate Act 1998SW)
also exempt forestry operations from s 219, s25Ps@53 of the POE®@ct 1997.

157 Statutory Rules 1997 No. 771 Export Control (Regid-orest Agreements) Regulations
<http://ffrli.law.gov.au/s97.vts?VdkVgwKey=1997B02E)ViewTemplate=frliview.hts&action=View>

158 Note: TheExport Control Act 1982egulates the export of “prescribed goods”, in@8&EFE exported 977,074 tonnes of green wood and
recorded a record profit of $10,907,529.

159 Ricketts A, and Rogers N, ‘Third Party Rights iB\W Environmental Legislation: the Backlash’ (1988)Environment Plaanning and Law
Journal 2, p161-162.
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Identification of Areas Where Improvements in Admstration, Enforcement and Compliance Can be
Achieved

One of the many major failures is the lack of psow of annual reports on the agreements and ESFM
indicators and criteria. Further there have beanynbreaches of the agreements and approvals dotesie
date and many milestones have not been accomplidghedobvious the current situation is not waidgiand
the only way forward is termination of native farésgging.

South East Forest Rescue has recorded many andousti®eaches of all legislative and delegateclaiye
instruments, except the Forestry Regulations, theeForests NSW and or the parties to these agnetsm

Forests NSW and the government are in breach of rAats and Agreements. The breaches of most concer
are the total failure to undertake any 5 yearlyawsg for any region. Coupled with this is the diadl to supply
adequate annual reports for all regions.

The greatest failure is that relating to the revafgustainable yield, the most important compofemESFM,
without which makes any claims by Forests NSW their operations are in accordance with the prizsipf
ESFM a total fabrication.

Forests NSW have consistently shown contempt forptiance with many different acts and agreementigewh
consistently using these same acts and agreenognsify their operations. The time has comeubastop
to this rogue agency and to rein in the environ@e¢gradation they are overseeing on State ovared |

Extent of Compliance with Terms and Conditions

This is the scandalous negligence of the FA/IFOénacio. Have any of the responsible Ministers esed
their powers to prosecute any breaches on the soat in the Land and Environment Court? Has the
regulator? Any active or recently logged compartnh@an be entered and easily found within it wdl b
multiple non-compliance events and instances offbeestry practice. There has been no genuinenpttat
educating the forestry workers in what the licecoeditions actually require, for example the rookycrop
identification issue.

Remedies of threatened or apprehended breaches sinthe date of assenf?

1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 TOTAL
EDEN 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009
Audits 5 3 7 3 3 4 1 2 3 4 35
Breaches 57 34 39 24 33 17 91 104 108 79(2 586
ongoing
Warning 3 3 3 2 3 3 1 2 3 1(2 ongoing 24
Letter
Remedial 17 17 5 2 13 5 8 8 4 0 79
Works(per
site)
Clean-up 0 0 0 0 0 0 1 0 0 0 1
Action
PINS 0 0 0 0 0 0 0 0 0 2 ongoing 0
investigation
S ongoing)
Prosecutions | 0 0 0 0 0 0 0 0 0 0 0

180 provided by lan Cranwell, DECCW EPRG, 2009.
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This situation is wholly due to the IFOA being ried with grey-wording, myriad loopholes and allowas the
forestry industry has white-anted into the preswips, making conservation bottom priority and Dépent of
Primary Industries output high priority. The preed maintenance of the enforcement of the IFOAs\bas
materialised and has been budgeted to redundaaicys st

In Mogo State Forest DECCW took no further enforeatraction against Forests NSW for a breach when to
by Forests NSW that:
Forests NSW did acknowledge that whilst some otrdes marked for retention did not strictly mént t
requirements of hollow-bearing, an adequate numieee retained across the landscape when unmasesl tr
were included in the courit!

There is no clause in the Southern Region IFOAnallg unmarked trees to be used in habitat treatiete
counts.

The NSW Scientific Committee made a determinatio@007 that:
the loss of hollow-bearing trees is a key threaigmirocess.

During forestry operations thousands of hollow-beatrees per week are routinely destroyed.
Representations have been made to the Ministerm@emding changes to forestry operation’s presomgtio
ameliorate this environmental impact but no chamggebeen made to on-ground forestry activitieseognt
this on-going los$*?

State Forests issues short-term (6 month) licetaceperators and contractors until they acquire@moate

skills to receive a Forest Operators Licence. Wetstand that operators and contractors are @bépeatedly

renew these short-term licences. This practicecéffely circumvents the assurance that all licdmmrsonnel

are adequately trained and have the competendileskills required to work on State Forest lafid.

Compensatory habitat should be one remedy for hesaof the IFOA. The dollar amount of PINs abl&¢o
issued for breaches of TSL needs to be increasekknig to represent genuine disincentive. DECCVREP
are currently resorting to sending Forests NSWteff to investigate breaches. Therefore, it shooide as
no surprise, that when the perpetrator of the cigvsnt to report on the crime the result is ndeawe of the
crime.
Regulatory systems rely upon the enforcement difitstey requirements. When there is no enforcement
contraventions go unpunished and the incentivedarpliance is nif**

Unnecessary discretionary wording must be remoxed &ll IFOA Licence conditions to allow definitive
interpretations by the court.

161 etter: DECCW to Whan (SEFR) 16/2/09.

162 Thjs also applies to the Key Threatening Procéssmoval of dead standing trees.

163 Auditor-Generals Report on Forestry Vol 5, avaiadt
<http://www.audit.nsw.gov.au/publications/repoiitsthcial/2004/vol5/173_ForestryCommission.pdf>.

164 Macintosh A, ‘Why the Environment Protection anddversity Conservation Act’s Referral, Assessmamd Approval Process is Failing to
Achieve its Environmental Objectives’ (2004) Ravironment and Planning Law Jourr288, p302.
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It should come as no surprise that the FNPE Actisnslibordinate regulations were enacted to fuitie
interests of the Forestry Commission, Harris Daigh5® the Construction Forestry Mining and Energy Union,
National Association of Forest Industrié€sthe logging and haulage contractors, the policktha state.

Sometimes legislation arises to further the intsrefone group or another, against other inteyesips and
sometimes the entire sociéety.

An indication that this was the case is the reaatibthe Commonwealth when the Queensland goverhmen
refused to sign the Queensland RFAs and proposeehit a transition to hardwood plantati&f3he
Commonwealth Minister for Forestry, Wilson Tuckeypte personally to the thirty sawmills that woble
affected, within three working days of the Queemdlgovernment’s proposal announcement, opposing the
proposal, couched in a concern for jobs.

Our fundamental view is that a SE Queensland RF At movide for a continued, viable native

timber ilrslgustry [it must fall] within the parameseasf ...our requirement for real jobs protection and

growth:
This statement was proved erroneous when morewebs created as part of the plantation sector mapo
than under the status quo of the RFA proposal.

Tuckey’s approach to the RFA outcomes was made itidas stance on the NSW government’s propogals f
the Eden region in early 1999 when he showed thatds prepared to use the Commonwealth’s financial
resources to engineer his preferred outcome. THud&elared that the Commonwealth would refusedo si
that RFA. Unless significant modifications weredaahe would not release the Commonwealth monies
earmarked for the region under the forest indussyructuring package nor would he issue the nacgss
export licences’®

We call for a judicial inquiry into the nature, ert and effect of any unlawful or otherwise inajpiate
logging or workplace practice including any praetar conduct relating to, but not limited to;
(i) the Forestry Act 1916the Forestry and National Park Estate Act 1998 Integrated Forestry
Operations ApprovalsheRegional Forest Agreemerts other laws relating to forestry.
(i) fraud, corruption, collusion, anti-competitibehaviour, coercion, violence, false and mislegdin
statements.
The nature, extent and effect of any unlawful dreotvise inappropriate practice or conduct relatmg
(i) failure to disclose or properly account for giaes and financial transactions.
(i) inappropriate management, use or operatiomadistry funds for redundancy or any inapproprisge of
funds, given that Forests NSW native forest sastourrently running at over fourteen million doflan the
red. In 2001 the Auditor-General raised concerres the liquidity situation of Forests NSW furttstating:

the situation needs to be monitored closely byBbard of the Forestry Commission and the
Government’*

The inquiry should inquire into whether any praetar conduct that might have constituted a bre&t¢heolaw
should be referred to the relevant CommonwealtBtate agency/?

If Forests NSW can prove it has adhered to the REAKSIFOAs management obligations then on the acele

165 Now Nippon Paper Group trading as South East Filxorts.

166 NAFI is the very well funded lobbying body of th@odchip industry, based in Canberra.

167 See Chambliss W and Seidman_Bw, Order and PowerAddison-Wesley Pub Co, 1982, pp77-78.

188 Brown A J, ‘Beyond Public Native Forest Loggincatidnal Forest Policy and Regional Forest Agreemaifter Sth East Queensland’ 18
Environment and Planning Law Journ&l

169 Media Release, W Tuckey MP, “Report does not sttgphD RFA proposal,” REF AFFA99/130TU, 30 Nov 199%he minister was in direct
conflict with the QLD Timber Board.

70 Tyckey W, ‘Gallop’s ‘New South Wales' forest pnyi Media Release 11 February, 1999, AFFA99/15TUGKey W, ‘Carr government
promises on timber industry adjustment packagdsdisured’ Media release, 7 March, 1999, AFFA99/25Tukkey W, ‘NSW forest workers
should not trust Carr” Media release AFFA99/26TI0,March, 1999.

171 Auditor-Generals report to Parliament, Vol 1, 2@0fttp://www.audit.nsw.gov.au/publications/repffitencial/2001/vol1/173Forestry.pdf>.
172 A reference to practice or conduct includes actnaissions.
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of non-compliance and significant damage to therenment, the IFOAs must be inadequate and flawed
instruments with which to protect the environmemd $he communities interests. If, on the otherdhame

IFOAs are found to be delivering positive enviromtad outcomes then Forests NSW must be found to be
mismanaging the native forest estate to a seriegsee.

Nullica State Forest
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Compliance and Enforceability
‘The penalty imposed should act as a deterrentonigtto the defendant but to othets”

Forests NSW, or any other person logging nativedibare subject to conditions of the IFOAs inclgdin
terms of relevant licences in RFA aré4s.Forests NSW has stated publicly that, as ther&R&As and IFOAs
in place, they are operating lawfully.

Although codes of practice are generally ‘aspiraibthey may be recognised as legal instrumends an
accorded formal stature as legislative instrumeklere they set out standards for compliance they
create enforceable obligations. Notes to cl 5@{1he Southern IFOA state:
Section 26(2) of th&orestry and National Park Estate Act 19@8juires that all persons carrying out
forestry operations to which this approval apptiesiply with its terms. This means that even haasr
authorities that are issued or granted undeFtrestry Act 1916rior to the granting of this approval
must comply with the terms of this approVal.

lllegal logging practices were clearly defined hg United Nations in 2008° These practices are defined
as:

1. Logging species protected by national and Jtate

2. Logging outside concession boundaries;

3. Logging in protected areas;

4. Logging in prohibited areas such as steep s|opes banks and catchment areas;

5. Removing under/over-sized trees;

6. Extracting more timber than authorised,;

7. Logging when in breach of contractual obligasion

8. Restricting information about procurement cortsa

9. Tailoring contract specifications to fit a sgecsupplier;

10. Failing to meet licence provisions includindlpiion control standards.

It is stated there are a number of underlying caiidentified as contributing to occurrences ofgéeforestry
practices.’’ Main causes are stated as policy and legal framethat is flawed, corruption in public and
private sectors, inadequate or deficient infornmatibout forest resources operations, high demaridecost
timber and minimal or no law enforceméfit. One of the main ways to indicate noncompliandé wi
legislation is that in-country industrial capadiyexceeding sustainable suppfy.

To merely state compliance on grounds of havingslative frameworks in place seems erroneous, grove
more so by data on systemic non-compliafi€eEither logging contractors are not reading legish or the
drive for financial gain outweighs the need to ctnmvaith regulations. As Forests NSW and contrastme
currently in a state of non-compliance fulfillinty af the UN illegal logging practice criteria abamvcoupled
with having exceeded sustainable supply, therearetore little hope that any legislation will hate desired
affect, regardless of adequacy, if not combinedh &fipropriate regulatory resporiéé.

173 Environment Protection Authority v Forestry ComritiasNSW) No 21997] NSWLEC 96, Shehan J at [15].

174 Forestry and National Park Estate Act 1998 IntegthEorestry Operations Approval for the Eden Redi®89 the new unreviewed
amended IFOAs make no mention of this clause.

178 Eorestry and National Park Estate Act 1998 IntegthForestry Operations Approval for the SouthergiBe 2001cl 57(1).

176 Best Practices For Improving Law Compliance in Bugestry SectaqrFAO Forestry Paper 145, Food and Agriculture @iggtion of
the United Nations, International Tropical Timbeg@nisation, Rome, 2005.

177 SeeDirector-General of the DECC v John RE@809] NSWLEC 137Director-General, Dept of Environment and Climatea@ige v
Calman Australia Pty Ltd; Iroch Pty Ltd; GD & JA Wiams Pty Ltd t-as Jerilderie Earthmovifig009] NSWLEC 182Director-General
of the Department of Environment and Climate Changleidsor{2009] NSWLEC 4 Department of Environment and Climate Change v
Olmwood Pty Limited2010] NSWLEC 15.

178 Best Practices for Improving Law Compliane®ove n176.

179 5ee ‘ESFM- Ecologically She’s Finished Mate’ SEG#stainable Yield Report, 2010.

180 Non-Compliance Register, public copy 2007.

181 See Smith J, ‘Making Law Work: Compliance and Ecément of Native Vegetation Laws in NSW’ (2009)I8actp3-5; for an
insightful history of the ‘Redgums decision’ seaEC, ‘River Red Gum: Barking Owls and Broken Lawrsthe Murray River’ (2009) 88
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Regulatory Response

On public land, due to legislative exemptions, dotgnforce compliance to forestry legislation hasn the
sole responsibility of regulatot&? It is also the duty of regulators to enforce ctiamze of the PNF Code on
private land:®® The role which the public can play in attemptindrtgger statutory and common law
environmental protections in New South Wales isiméa.

The ‘whole of government’ approach adopted by tEB3NGovernment has resulted in the original regujato
the Environment Protection Agency, being subsumiggimthe Department of Environment, Climate Change
and Water, and the establishment of the EnvironfRestiection and Regulation unit which contains waith

the ‘specialised’ Forestry urit:

Current State regulatory response practice is badministrative response or relying on voluntagyement
to discontinue unlawful behaviour. Retributivetjos by way of fine for damage to environment igtrte
non-existent for the native forest logging indusirythe south coas¥

It seems the assumption is Forests NSW and thetramiors have been drawn within the administrative
system by being granted licences and having th&#&hd RFAs in glace, and that they will coopenatihe
bargaining process. This assumption has provee tiscalculatef

The two strongest forces ensuring remedial wonkd,environmental compliance, are criminal prosecigi
and potential clean-up liabilit}f’’ However regulators in Australia have been acces$et utilising the full
scope of penalty provisions and focusing on ‘ledsist options’®® It has been argued that if regulators
continue to implement softer penalty provisionsdeince objects of legislation will be greatly urmmdmed
and no remediation will ensd& It is argued that while imposing fines on offersdeho harm the
environment may have a deterrent effect, this do¢sepair damaged ecosystefts.

The EPA Prosecution Guidelines, which govern DECEY&gulatory response, state penalty notices are
deemed appropriate where the breach is minor,réech is a one-off situation that can be remedasilyeand
the issue of a penalty notice is likely to be acpical and viable deterrefit: It is stated that regulators are able

Impactp6-10; see also Prest J, ‘Council Officer Proseattde Biodiversity Offences: Garrett v Freeman’ 20 12Local Government Law
Journal4, p203.

182 Forestry and National Park Estate Act 1996SW) s40.

1830n the south coast logs from private native foyestake up 10% of the total volume that goes toitien chipmill per year, URS
Environmental Assessment Eden Biomass Power Stativthe north coast the estimated annual volunpgigéte native forest timber
harvested is 270,000 m3.

184 \DECCW will continue to work with Forests NSW. &lState forests of the Eden Forestry Region...werasige by the Eden RFA
1999 to provide a guaranteed timber supply to itrguBlease be assured that the NSW GovernmerDB@CW are working to protect
the koala population and at the same time promagggnal economic development and employmentdreéti L Bower from M Saxon,
Acting Director South, DECCW Environment Protectanmd Regulation, May 7, 2010.

185 |n the Southern and Eden Regions Forests NSWeltaived three fines and 41 warning letters sin@9 18espite the illegal clearing of
100ha of Kosciusko National Park, the unlawful lioggof a gazetted Aboriginal Place on Mumbulla Mtaim and hundreds of EPL and
TSL breaches; there was one prosecution on thh nosst by the EPA in 2004, and recently a finddgging an EEC; information
provided by DECCW EPR Forestry Unit and NEFA.

186 Farrier D, ‘In Search of Real Criminal Law’ in Bgmady T [ed] Environmental Protection and Legal Changederation Press,
Sydney, 1992, Ch 4.

187 Smith S L, ‘Doing Time for Environmental Crimeshd United States Approach to Criminal Enforcemérrovironmental Laws’
(1995)12(3)Environment and Planning Law Journk®8; Chief Executive Officer Department of Environmeard £€onservation v Szulc
[2010] WASC 195; a three month jail sentence fomiglinup farmer Maxwell Szulc, 27 July 2010 < httau.news.yahoo.com/thewest/a/-
/breaking/7659368/wa-farmer-jailed-for-contempt/ >.

188 The Australian Network of Environmental DefendeBfices,Independent Review of the Environment ProtectiahBindiversity
Conservation Act 199%ubmission 189, p15, < http://www.environment.galepbc/review/submissions/pubs/189-australian-néte
environmental-defenders.pdf > viewed 16 June, 2010.

189 Bates G, ‘Enforcement of Environmental Laws: Reieedor Regulators’ ifEnvironmental Law in Australia (7th ed¥hapter 16
(2010).

190 planetarian Rights Declaration, explanation predidt < http://www.youtube.com/watch?v=rwui_cdw-6&&ture=related >.

11EPA Prosecution Guidelinggnd ed) July 2001; revised June 2004, DepartnieBhaironment and Conservation (NSW) for the
Environment Protection Authority s12.
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to pursue non-prosecution options with objectiveist preventing, controlling, abating or mitigatiaigy harm
to the environment, caused by an alleged offerrceE prevent continuance or recurrence of an atlege
offence’®® The Guidelines also state itristappropriate to issue penalty notices where ther@amgoing
breaches, the penalty prescribed on the noticeddoeilclearly inadequate for the severity of thewde, or
multiple breaches have occurréd.

In the UK the Environmental Justice Project conddavorkshops seeking to clarify the extent of coamue
of government departments and citizens withAhehus Conventian®

It is clear that many determined and persistemroférs do not respond to fines. As such, the pami

system risks failing to meet the basic requiremehtlhe Aarhus Convention, in that the penalties

imposed are neither ‘adequate’ nor ‘effective’ tilieess environmental and wildlife crirtia.

Command and control regulations involve laws sufgebby sanctions to prohibit or restrict harmfuiiates,
arguably this is the purpose of protective legistat It is important that regulators investigategntial
offences and then bring perpetrators before arpiwigent court or tribunal to determine whether ffence
has occurred, and if so, trusting that courts eéllermine appropriate sanctions to be impdsed.

If previous administrative responses to contrawergtihave not resulted in compliance, the offendsrrhade
deliberate attempts to conceal their offences, shwavcontrition and the public expect that offeneékbe
dealt with by prosecution, conducted in public befa court, then there are good grounds for praisect?’

Mr Justice Lloyd stated iDirector-General of the Department of Land and W&enservation v Greentree &
Anor [2002] NSWLEC 102 that:

In my opinion the balancing of the legitimate pabhterest in the conviction of a crime and

punishment of those who may be guilty against enguhat the defendants are able to meet the

case s%lsght to be made against them, requiregrenatier weight should be given to the

former:

The EPA Guidelines state factors used in deterrgininether ‘the public interest’ requires a prosecut
includes seriousness or, conversely, trivialityhef alleged offence or that it is of a ‘technigature only, the
harm or potential harm to the environment causethéyffence, whether the offender has been detidt w
previously by non-prosecutorial means, whethembtieach is a continuing or second offence.

TheCrimes (Sentencing Procedure) Act 19B$W) states purposes for which a court may im@osentence
on an offender are to ensure that the offendedagjaately punished for the offence, to prevent erfim
deterring the offender and other persons from cdtimygisimilar offences, to protect the communityrir the

192 protection of the Environment Operations Act 1993W) s219(3).

198EPA Prosecution Guidelinebove n191, s12.12.

194 UNECE Convention on Access to Information, Pubtictigipation in Decision Making and Access to Jestin Environmental Matters
1998 entry into force 2001; Australia is not a sigmgite http://www.unece.org/env/pp> viewed 28 AuglB810; see Brazil P, ‘Recent
Developments- Public Participation in Decision-Makin Environmental Matters: The Aarhus Conventi,June 1998’ (2001) 20
Australian Mining and Planning Law Journdlladal C, ‘Pursuing Substantive EnvironmentalidasfThe Aarhus Convention as a ‘Pillar’
of Empowerment’ (2008) 1Bnvironmental Law Revie@7; see also < http://www.guardian.co.uk/environtt2810/aug/27/legal-
costsenvironment- un >.

195 Hatton C, Castle P, and Day M, ‘The Environment tre Law - Does Our Legal System Deliver Acceshusstice? A Review' (2004)
6(4) Environmental Law Revie@40.

198 Gunningham N, Grabosky P, and SinclairSart Regulation: Designing Environmental Poli@xford University Press, Melbourne,
(1998); McGrath CEnvironmental LitigatiorCourse Outline, ANU, 2010; Bartel R, ‘Sentencing Eavironmental Offences: An
Australian Exploration’ Presented at the Senten€ogference (February 2008) National Judicial Gmlef Australia/ ANU College of
Law,<http://njca.anu.edu.au/Professional%20Devekaprograms%20by%20year/2008/Sentencing%20Corde?6202008/papers/Bart
el.pdf>; seasippsland Coastal Board v South Gippsland[3@8] VCAT 1545.

17 DEWHA Compliance and Enforcement Polidyystralian Government, 2009,
<http://www.environment.gov.au/about/publicationdip/compliance-enforcement-policy.pdf> viewed 16eJ2010.

198 seeDirector-General of the Department of Land and Wa&tenservation v Greentree & An{2002] NSWLEC 102, Lloyd J at

[126] quoting Mason CJ, Deane and Dawson Ridlgeway v The Que¢h994] HCA 33 at [38]; see also Australian Governine
Department of the Environment, Water, Heritage tiedArts,Compliance and Enforcement Policy
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offender, to promote rehabilitation of the offendermake the offender accountable for their astioo
denounce conduct of the offender and to recoghiséarm done to the victim of the crime and the
community+*°

These purposes can be easily transposed, in aroemental offence context, to regulatory resporise.
objectives of regulators are ‘to prevent, contablate or mitigate any harm to the environmentitipaarly
with regard to continuance and recurrence, therentpolicy of issuing warning letters repeatediythe
same offence by the same offender seems dispogitife overall strategy for achieving objectivas does
lack of penalties, which send a clear messagettiea will be no prevention via deterrerf€.

Response considerations rely on value judgement&r@omwledge base of regulatory decision makersheife
is a gap in the knowledge base, response consmesadre likely to be based on incorrect assumptidn
many cases what has been deemed a technical hsdadhct serious damage or harm to the enviroriraed
habitat for specie®* What may seem insignificant on paper is very sigant on-ground.

While there is no mention in the EPA Guidelineshaf Braithwaite Enforcement Pyramid it seems thig
form of this, regulatory tool on choice of respohss been in us&?

It must be stated that any enforcement pyramidisiasigned as a step ladder. The level of hatarméees
response, which is reflected in the EPA Guidelinésiarm is serious, deliberate and done for conerak
gain, regulators can go directly to the top oflgeamid, without having first sent a warning letberother
form of administrative action. It could be argukdt Forests NSW and most of the logging contrachoe on
level 5, yet regulatory response continues to raratlevel 2, which is seemingly a misconception or
misunderstanding of choice of respofi¥e.

Forests NSW and their authorised contractors hes#uged real harm to environment and ecosystentseto
community, to cultural heritage, the economy arsbueces. They make and have made deliberate ageonp
conceal their offences. Previous administratigpo@ses to contraventions by Forests NSW haveessotted
in compliance and the public expect prosecutotiba on these unlawful acts. Proceedings wouldesn by
the public as being in the public interest.

Public Trust and Public Interest

State forests are public lands, in effect owne®ByV citizens, but held in trust by the NSW GovernimeTlhe
doctrine of public trust focuses on government oesjbilities for proper management of public natura
resources. This is a simple doctrine in that rasources are held by the Crown or governmartttist’ for
the common benefit of the public gener&fl{. This means that government cannot disaffect pudiids
unless benefits arising from alienation will compate for the loss. The public trust doctrine isdus

199 Crimes (Sentencing Procedure) Act 198SW) s3A (a) (b) (c) (d) (e) () (g); if the ph&nd the environment' is inserted

after both s3A(c) and (d) applicability becomesacle

200Bentley v BGP Properties Pty LimitE2D06] NSWLEC 34 at [149-150].

201 5ee < http://www.lisaandtony.com.au/breaches.htom>ocky outcrops see Michael D R, Lindenmaye,2and Cunningham R B,
‘Managing Rock Outcrops to Improve Biodiversity Gernvation in Australian Agricultural Landscape1B), 11(1)Ecological
Management and Restoration.

202 peveloped in 1986; a revised form of the Enforceinfyramid (1992) is available at United NationiEsnment Programme Division
of Environmental Law and Conventior@3nline Manual on Compliance with Enforcement of tiateral Environmental Agreements

< http://www.unep.org/dec/onlinemanual/EnforcemigationalApproaches/tabid/74/Default.aspx?page=8wed 30 August 2010.

203 ayres |, and Braithwaite Responsive Regulation: Transcending the De-reguidfiebateOxford University Press, Oxford, (1992).
204 5ee Bonyhady T, ‘A Usable Past: The Public Tmistustralia’ (1995) 1Environment and Planning Law Jourr29; see also Sax
Defending the Environment: A Strategy for Citizetién, Vintage Books, (1972), p165; séélloughby CC v Ministef1992) 78 LGERA
19; see also Preston B, ‘The Role of the JudidiaBromoting Sustainable Development; the ExperefcAsia and the Pacific’ (2005) 9
Asia and Pacific Journal of Environmental L4@9, p203; seEPA v Softwood Holdings L{2000) 110 LGERA 87EPA v Norco Cooperative
Ltd (2000) 108 LGERA 137EPA v Port Kembla Copper Pty L(d001) 115 LGERA 391EPA v Collex Pty Lt§2001) 115

LGERA 337;EPA v Hotchief AG2006] NSWLEC 200.
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extensively in American environmental litigationdeedvocacy® This doctrine has also been applied
judicially in other international jurisdictions.

Australia, and indeed New South Wales, has casgtaeedent for this doctrirfé® In a celebrated case in
Sydney in the late 1800Be Sydney Harbour Collieries @b895), the Court stated the Government of the day
was in:

a position in relation to public lands somethindgha nature of a trustee under obligation to digpafsor

alienate those lands, whether permanently or teanipgronly in the interest and for the benefittioé

people of this Colon§?’

The two terms ‘public interest’ and ‘public truae intertwined. Land held in the public trushé&d and
managed in the public interest. Section 11(1){ah@Forestry Act 191@NSW) states the powers and duties
of the Forestry Commission are to:

have the control and management of State foréstiset reserves and flora reserves and shall control

and manage them in such manner as best serveghilieipterest.

The famous quote used in the EPA Guidelines by8itley Shawcross states:
Indeed the very first Regulations under which thwe&or of Public Prosecutions worked provided that
he should ... prosecute “wherever it appears thabffleece or the circumstances of its commission is
or are of such a nature that a prosecution in rtspereof is required in the public intere¥¢”

The Commonwealth and State Government signatarigeeSouthern Forest Agreement 20§iated:
that the overriding intention of forest managenaambss all tenures is to maintain and enhancemsf values
in the environmental, social and economic interebthe Staté®

Mr Justice Shehan IBPA v Forestry Commission of N$¥297] NSWLEC 96 held that:
The Forestry Commission, although gaining a pffadii its activities, carries out a function in teblic
interest, and the public looks to the public basolved in the industry to set some standard ferdtivate
sector of it...The forestry industry must be persuladeadopt preventative measures because the abtent
harm to the environment is great, and is a puldicern reflected in the relevant legislatfoh.

It could be argued that the NSW Government andgtemeSW are in breach of public interest by noinigik
steps to reduce greenhouse gas emissions, byimguanillion dollar losses every year and by conitigu
archaic practices of clear-felling or patch cledtifig which destroys public forests that contaiftural
heritage and species we have yet to discover. apstthis is what Bonyhady terms ‘alienation of plblic

domain’?*

State forests on the south coast are not beingetbggcause the community needs timber or firewddeky
are not being logged because the community whipler#s on them need money. They are being logged
because of a contract that the State Governmerdriiased into with a Japanese owned company tdysupp
logs for woodchipping for the next ten years, amd tontract has, in turn, ensured a lack of supply

It would be difficult to argue that environmentamage caused by logging for woodchips for a muitnal
wholly Japanese owned company was in the pubkgest or for public benefit. It would seem therefthat
this amounts to a broken pact with the public anich iconflict with the doctrine of public trustt dould be
argued that by not managing forests in the pubtierest Forests NSW are in breach of public trust.

2053ax J L, ‘The Public Trust in Natural Resource L&fiective Judicial Intervention’ (1970) 88ichigan Law Reviewt71.
206 \willoughby City Council Minister Administering National Parks and Wildli#et (1992) 78 LGERA 19.

207 Re Sydney Harbour Collieries Gb895) 5Land and Appeal Court Repoi243.

208EPA v Forestry Commission of N§¥997] NSWLEC 96 as per Sheahan J.

20950ythern Region Forest Agreement 20@2amble 1.3(d).

219 Environment Protection Authority v Forestry ComritiagNSW) No 21997] NSWLEC 96, Shehan J at [15].

21 Bonyhady T, ‘A Usable Past: The Public Trust ins&alia’ (1995) 1Environment and Planning Law Jourr229.

Page 55



South East Forest Rescue Representations on Iteéddfarestry Operations Approvals and Forest Agesesn2010

It could be argued that by not instigating procagdiwhen unlawful acts occur DECCW are also indired
the doctrine of public trust. Further Forests N&Nd their authorised contractors offences are risguand
continuous, therefore DECCW are in breach of tha BRidelines by continuing to choose administrative
responses.

Civil or Criminal?

In many instances, of Forests NSW and logging eatirs non-compliance, appropriate regulatory nespo
according to thé&rosecution Guidelineshould be instigation of criminal proceedings. Whinere is a
demonstrated unwillingness on the part of regutatiotake civil enforcement action, there seemsdvewto
be absolute unwillingness to instigate criminalge®dings.

The High Court of Australia has for decades beaptg the approach that all persons, corporataoms
authorities, public or otherwise, are subject ®ldw. Public and other authorities are subjetih¢éosame
principles of liability as persons generally. That is part of the rule of law.

The Cooney Committee of the Australian Senate Stgndommittee on Legal and Constitutional Affairs
regard%%offences involving fraud or dishonestyhascriterion of conduct that is ‘genuinely crimlima
nature’:

Regulators could choose a civil remedy option injgoction with a later criminal proceeding. Intelitory
relief in civil litigation backed by action for ctempt of court, or criminal action, offers a bigcktto stop
offenders from blatantly disregarding legislatequieements™*

The DPPProsecution Guidelinestate:
A decision whether or not to prosecute must cleaotybe influenced by possible political advantage
disadvantage to the Government or any politicaligror party?*®

There is argument that financial penalties for anahactions are far lower than civil penalties,iethseems to
account for regulators preferring civil actionsctaninal prosecutions. However it is up to the @aa
ultimately decide and impose penaltiés.

Real crime should be dealt with through proper gsses of criminal law and the criminal justice syst

An inappropriate consideration is to avoid a pattc court or tribunal because of the nature ofchse (e.g. a
highly technical case that the regulator believgsyawill have difficulty understanding). Regutas must

trust the civil and criminal justice systems ariccalirts?*’

Justice Hayne rejected argument that classificaif@roceedings as ‘civil’ or ‘criminal’ is a detaiming
factor of the appropriate standard of proof.Chef Executive Officer of Customs v Labrador Liquo
Wholesale Pty Lt¢2003) 201 ALR 1 his Honour said the classification

Seeks to divide the litigious world into only twars when, in truth, that world is more complex

and varied than such a classification acknowleddé®re are proceedings with both civil and

criminal characteristics...The purposes of those ggdings include purposes of deterrence, and

the consequences can be large and punisHing.

212 ey ceptions could be available under @ieil Liability Act 2002(NSW).

213 commonwealth, Senate Standing Committee on LeghlConstitutional AffairsCompany Directors Duties- Report on the Social and
Fiduciary Duties and Obligations of Company DirestoParliamentary Paper No 395 of 1989stralian Senate, Canberra, 1989.

214 seeMinister for Environment & Heritage v Greentree (W)p[2003] FCA 857.

215prosecution Policy of the CommonwealiRP Prosecution Guidelines, 2009

216 McGrath C, above n196.

27 McGrath C, above n196.

218 Chief Executive Officer of Customs v Labrador Ligutholesale Pty Lt@2003) 201 ALR 1 at [28-29].
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It seems however expectations that offences osdhth coast will be dealt with by prosecution of aort,
whether criminal or civil, conducted in public begaa court, are unfounded within the near futunesgthat
the strongest regulatory response has been thagssithree fines in ten years. It is understdwat non-
compliance relies on lack or inadequacy of regujatesponse. How then has the regulator chosgn onl
voluntary or administrative responses, given tlegigsions must not be influenced by consideratidrpobtical
advantage?

The defences of honest and reasonable mistaketddrid due diligence are the reason the regula®rchosen
not to prosecute these unlawful acts, despite ubieoaties that are now available, despite the laggu being
no stranger to litigation, despite suspicious emstances, erroneous statements by the offendetslempite
strong clear evidence that damage has occurredessita of the offenders actiofis.

A Licence to Kill

Forests NSW state that as they have ThreatenedeSggcences their operations are lawful. The TSLs
authorise conduct that is likely to result in:

1. Harm to a threatened species (being an animaljotected fauna;

2. The picking of a threatened species (being atpta a protected plant; or

3. Damage to the habitat of a threatened spéties.

This is a paradox when combined with the sentemtled next clause, which sets out the intent of the
delegated legislation:
The objectives of this licence are to set out tl@immum measures to protect threatened species and
protect the habitat of threatened species fronviies associated with timber harvesting.

It is hard to argue that harming and damaging teresd species are minimum forms of protection, or
indeed any form of protection, as is allowing loggbf threatened and endangered species habitat.

In murder trials there is not talk of the defendslightly killing the victim, or how much impacteh
murder act had on the victim, dead is d&&dust as ‘legal murder’ is an oxymoron, so tooltigging of
an endangered ecological community, threateneddaregered species habitat in the name of protection

Extent to which the terms of the three licences lkaween successfully integrated

There has been no successful integration of tleetlcences; the Fisheries Management Licence is
administered by the Department of Primary Industwéich has no interest in proper conservation@ués.
The compliance and enforcement of this licence rhashoved into the DECCW Forestry compliance unit.

Fish Friendly Bridge-Buckenboura River Jinkers drive straight through river

Z9Histollo Pty Ltd v Director-General of National Pes and Wildlife Servic€1998) 45 NSWLR 661Bentley v BGP Properties Pty
Limited[2006] NSWLEC 34Director-General of the Department of Environmenti&limate Change v Tayl¢2007] NSWLEC 530;
Garrett v FreemarfNo. 4) [2007] NSWLEC 38Mirector General, Department of the Environmenin@ite Change and Water v lan
Colley Earthmoving Pty Ltf2010] NSWLEC 102.

220 Terms of Licence Under the Threatened Species Gaim Act 1995 EdeAppendix B, Preamble Authorisation.

221 prest J, Biodiversity Law and Policy Lecture, AN2D10.
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Above, Below and Beyond the Law

Because domestic implementation of climate chaagehlas not been achieved in a forestry law context,
Forests NSW are able to destroy native forests;exkating the effects of climate change, withowtiingto
account for any greenhouse gas emissions, or algiday climate change mitigation law.

As past behaviour can be indicative of what to ekpethe future, snig tracks will criss-cross tigh ‘species
protection zones’, creeks and rainforest gulliepas of Forests NSW *‘active management’, regasdités
protective measures on papér.

It could be expected that there will be many breaadf licence and non-licence because execrablgriieal
factors to deterrence are missing. When auditemd ¢ breach reports regulatory response will be
administrative, even though proceedings would lea §5 the public as being in the public intereggre
though appropriate regulatory response should &teyation of criminal proceedings, even though oeathe
should be dealt with through proper processesiofical law and the criminal justice system.

Forests NSW will argue they had no knowledge offétugs, that they had exercised due diligenceilldf
requirements and DECCWs understanding of requirésneare mistaken, the IFOAs are in place and furthe
contractors have licences to kill. There will epenalties to avoid, no future liabilities.

However decisions whether or not to prosecute shioelmade in the interests of the environmentpffender
and the community at large. The confidence ofcthramunity in the criminal justice system has besrosisly
undermined as decisions are seen as being motigtpdiitical consideration€>

Strategies aimed at addressing the problem ofalllagtivities need to include stronger legal opiand
penalties in order to discourage illegal activitesl facilitate legal behaviour. The Environmedgtadtice
Project’s report found fines are an inadequatelatgry response. They make six recommendationshnie
equally as applicable in NSW; regulatory agenciesikl be adequately resourced, magistrates are toge
adopt the ‘Costing the Earth’ Sentencing Guideliséstutory powers of the regulators should be aanjed,
there should be a strengthening of the statutgiyme, an establishment of a national databasesfmmrding
criminal environmental cases, stronger penaltiesém-compliance and offences, and magistrateghemed
to adopt maximum amounts provid&d.

Perhaps drafting one piece of legislation withhdet all forms of forestry on all land tenures Wwibstrengthen
the statutory regime. Part of that could be todase positive remedial penaltfés.This measure might bring
forestry law into line with international law or lgast make regulatory frameworks consistent witieo
sectors and legislation to ensure that forest oveot contradict other more protective forms gig&ation?°
This provision could not happen without some fofrpr@secution however. Therefore an eighth cdaado
establish within the Department of Public Prosexutin environmental division that is devoted ehtite
litigation of environmental harm and dam&ge.

222Regional Forest Agreement for the Eden Region of Sieuth Wales between the Commonwealth of Ausgratiahe State of New
South Wales 1998 57, cl 59, Attachment 1 cl 34, cl 46(g), cl 6295.8.

223prosecution Policy of the CommonwealltPP Prosecution Guidelines, 20@PA Prosecution Guidelingg@nd ed) July 2001; revised
June 2004, Department of Environment and ConsenvgSW) for the Environment Protection Authority.

224 5eeCosting the Earth: Guidance for Sentenceés& Magistrates Association, (2009), < http://wwnagistrates-associationtemp.
org.uk/dox/Costing%20the%20Earth%20for%20MA%20wig®dover.pdf > viewed 28 August 2009.

225 geeMinister for the Environment & Heritage v Greentr@o 3)[2004] FCA 1317 at Number of Trees [1 -Blirector General Of The
Department Of Land And Water Conservation v Duriddanwell Camerorf1998] NSWLEC 236Great Lakes Council v Lani; Great
Lakes Council v Lani and Lampo Pty Limi{@907) 158 LGERA 1.

225:Climate Change and the Legal Framework for Biedsity Protection in Australia: a Legal and Scién#nalysis’ Discussion Paper
Prepared by the Environmental Defender’s Office\i§Sune, 2009.

227 The US within its Department of Justice has asilivi entirely dedicated to environmental litigatitine Environment and Natural
Resources Division, which has over 650 people aff istcluding over 400 lawyers, see Cruden J, andiRJ W, ‘Environmental
Compliance and Enforcement at the United Statesibeent of Justice and the Role of Enforcementand3Domestic Governance’ Sixth
International Conference on Environmental Compléaacd Enforcement, (2002) available at < http://wiwece.org/conf/proceedings2/18-
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RECOMMENDATIONS FOR TERMINATION

Implementation of the ending of native forest laggthrough a fully funded package and timeline that
maximises benefits and reduces negative impacts.

Immediate interim assistance for New South Walegdst, haulage and logging contractors.
Progressive implementations of a moratorium orldgging of native forests commencing within 30
days ensuring that priority, (ie those in the nazbtanced stages of planning for harvesting) idiewattif
by the community are the first to be addressede flih moratorium to be completed within 3 months.

Provide exit assistance for industry where required

No new entrants into the native forest logging stdpican be accepted or enter into new contractual
relationships beyond parties who are currentlyantactual relationships with the State.

Delivery of this will require joint agreement dfet parties to time lines and funding.

Subject to the provisions of the transition, asdeded, native forest logging entitlements aredsah
back to the Government and will not be licensedaw players.

Transition the commodity forest industry out of palmative forests into suitable plantations throweg
negotiated plan and timeline.

Create a strong sustainable timber industry indgdihe development of a range of plantation based
timber processing facilities. There will need diakeholder consultation and engagement with the
proponent, environment groups and the community.

Amend BASIX so that tested and accredited salvlgedwood timber is building approved, and in
conjunction facilitate industry development in 8avage and recycling of building and hardwood
timbers.

Support sustainable and socially acceptable planstincluding agreed reforms and new agro-foyestr
outcomes, including pursuing certification.

Encourage and support, but not mandate, privagsfawners to; seek assistance for certificatiod; a
protect, maintain and enhance native forests an pheperties.

Support rural and regional communities, workersiti@aetors and businesses impacted, through a range
of economic development, financial assistance, @nsation and retraining measures.

Further develop the South Coast nature-based tounidustry in line with these recommendations.

Develop a fully funded, independent, scientificdélg landscape conservation, restoration and
integrated catchment management program, and assdgjovernance and regulatory improvements.

Only permit plantation forest processing and plaomaharvesting residues to be used as biomass for
REC's.

Env.%20Compliance.pdf > viewed 20 August 2010.
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IN THE ALTERNATIVE: RECOMMENDATIONS IF NATIVE FORES T LOGGING CONTINUES
1. Appropriate penalties must be inserted intolE#@As for failure to comply with any clause.

2. Unnecessary discretionary wording must be rechéngen all IFOA Licence conditions to allow defiivie
interpretations by the court, for example Eden T8Eb.1(a)(iii) remove the words “except for”.

3. The insertion of the clause ‘Forests NSW muspare comprehensive environmental (including ckmat
change) impact statements’ must be inserted i@dROA, or in the alternative remove the exemptians
Division 2 of Part 6 of th@hreatened Species Conservation Act 1@85W) and thé&environment Planning
and Assessment Act 19 SW) Part 4 and 5.

4. DECCW must employ four dedicated forestry coamuie investigation officers to be baseéthin each
IFOA region. These officers are to be highly casaat in both the TSL and EPL conditions, and heote
worked for Forests NSW, Vic Forests or Forestryniasia or any like agency.

5. All compliance-related correspondence betweerdt® NSW and regulatory agencies must be publicly
available on the appropriate agencies’ websiteSCOW warning letters, Penalty Infringement Notiees
prosecutions must be made public in local and State media, and on a National database.

6. Forests NSW must provide DECCW with completedvEsting Plans and assessments at least three snonth
prior to undertaking operations.

7. DECCW must undertake desk-top pre-logging assests of all operations undertaken by Forests NSW.

8. DECCW must undertake field audits of all compemts to determine whether pre-harvest surveys and
mark-ups are in accordance with conditions.

9. DECCW must undertake post-logging field audftalbcompartments to determine whether logging imas
accordance with conditions.

10. Clause 49 of the IFOAs must be redrafted tie skt “Forests NSW must give all and any asstgtan
sought by regulatory agencies in undertaking ass&#s of the objectives of Licence conditions and
compliance,” and delete the rest of the clause.

Breaches of such a clause must prescribe pentdtieach day the requisite assistance is not pealvid

11. Clearer wording must be inserted into the IF@Asnsure limitation of the volumes of all timipeoducts
extracted under the IFOA.

12. Clearer wording and unification of reportingtheals of volumes and value of native forest exé@dtom
all forestry operations and this information idtpublically available and up to date.

13. The Forestry and National Parks Estate Act 9@Rild be amended, so that any significant inereas
intensity of operations in an IFOA area is subjed®Part 5 of the Environmental Planning and AssessiAct
1979.

14. The IFOA must be amended so that no furthexsamee logged under AGS conditions.

15. A clause must be inserted into the IFOA toactfstated Government policy that there will bause of
native forest timber to produce bio-energy.
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16. Clause 33 of the Southern IFOA and cl 26 oftlen IFOA must include all species, Key Threatgnin
Process and endangered ecological communities astlbe reworded to state:
Forests NSW must ensure that the scale and inyeatsithich it carries out, or authorises the
carrying out of, forest products operations in payt of the Region, does not
hinder the sustained ecological viability of theevant ecosystems in regards all species, Key
Threatening Process and endangered ecological coitiesu

17. All State forest FMZ 2 and FMZ 3 must be rentbfrem all Forests NSW logging schedules and ptdns
operation and rezoned as FMZ1.

18. DECCW Cultural Heritage Division must be gitbe responsibility for all Cultural Heritage pratiea on
Forests NSW tenure. DECCW must investigate andmetnfor protection all Cultural Heritage areas
identified.

19. These areas identified must be transferredadifional Custodians.

20. A clause must be inserted into the IFOAs thgtiires Forests NSW, in consultation with DECCW, to
undertake scientific monitoring to determine thetesof forest health in State Forests and develapagement
plans and remedial procedures for forests wheestdrealth is found to be in serious decline.

21. A clause must be inserted into the IFOAs tagtiires Forests NSW, in consultation with DECCWmnep
areas of degraded forests and identify rehabiitatieatments to restore them to a healthy stgparof all
operational planning: these maps and treatments lmeugscorporated into all Forests NSW Harvestitap®.

22. The EPL and TSL must be reviewed in light & thange from manual harvesting to mechanical
harvesting in NSW, and the dramatic increase ihasal understorey disturbance that this has causes
conditions must be developed to restrict acceski®imachinery to sensitive areas, and to mitigagacts on
soil, water, threatened species and carbon stdoages.

23. A clause must be inserted in the IFOAs thatireg Forests NSW, in consultation with DECCW, to
undertake scientific trials to determine the eeaftintensive logging and post logging burningychorrizal
fungi, and the consequential impacts this has ergtbwth of regenerating forest.

24. A clause must be inserted into the IFOAs thgtiires Forests NSW, in consultation with DECCW, to
undertake scientific trials, assessments and mamagieplans to determine the extent of crown dedfine
IFOA forests and identify what treatment is to bgptoyed in forests affected by dieback and othressst
related crown decline.

25. A clause must be inserted into the IFOAs thgtiires Forests NSW, in consultation with DECCWdst
the environmental and economic effects of logginguding reduced water yield for down stream waisgrs.

26. A clause must be inserted into the IFOAs thgtiires Forests NSW, in consultation with DECCW, to
undertake scientific trials and assessments, anel@je management plans to address the effectsvef lovater
yields after logging on fish, invertebrates, frogguatic reptiles and water dependant mammalstbeerext
five years. The results of such trials should $eduby DECCW to develop conditions to mitigate seftects.
30. A clause must be inserted into both the EPLthed SL that restricts any moderate to high intgns
burning.

27. Clause 23 of Southern IFOA and cl 21 of EdéDARo be amended to read:

(1) Forests NSW is to categorise each log cut antbved in logging operations in the following manne
(a) Tree species and age class;
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(b) Compartment of origin;

(c) Date of logging;

(d) Final end use of log.

(e) Certification standard
28. A clause must be inserted into the IFOAs pritindp cattle grazing in IFOA forests.
29. All grazing leases on State Forest tenure motsbe renewed upon their expiration.

30. A clause must be inserted requiring public idieation of logging contractors on Harvest Plamsl in the
Monthly Plan of Operations.

31. Monthly Plans should be published a month waade.
32. Logging contractors should be required to weane tags with identification numbers.
33. Logging contractors should be provided wittetdiacilities at every work site.

34. GPS and cameras should be fitted to each asrgl |ngging machine. This footage should be given
directly to DECCW.

35. Harvest plan mapping is to be standardisetying Forests NSW maps in line with topographic snap
36. DECCW and Forests NSW must adopt the CRA tiorasssemblages defined in the CRA GIS layerslin al

Harvest plan assessments and conditions, usingaiseup-to-date data. Research Note 17 forestdypi
should only be used for Forests NSW internal assests.

EPL Amendments
37. The definition of Scheduled operation contaimetthe Protection of the Environment Operations rast
be amended to reflect current logging practiceshabit becomes mandatory for all Forests NSW ilog@nd

roading operations to be covered by EPLs.

38. EPLs and the conditions therein, designeddtept the vegetation alongside unmapped drainags li
(UMDL) must be mandatory for all Forests NSW opierat in IFOA forests.

39. A condition must be inserted into the EPLs thguire Forests NSW to map unmapped drainage #ises
they are identified on the ground, and to provided@W the coordinates and GIS layers of all idegiifi
unmapped drainage features including drainage deijoires.

40. Original streamside Buffer Zone conditions naesteintroduced in the EPLs.

41. Buffers and filter strips must be defined asl@sion zones in all IFOAs and appendices and bedaup
prior to logging.

42. Forests NSW must provide DECCW with indepen@egineer’s certificates for all Forests NSW rogdin
on slopes above 18 degrees.

43. A condition must be inserted into the EPLs megg Forests NSW to regularly maintain all roadguired

to be left open in State Forests. This conditiarsininclude the maintenance of road surface andatya
structures intended to stop existing erosion adéhsant runoff.
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44. A condition must be inserted into the EPLs megg Forests NSW to close all unused roads, gmaicks
and log dumps, and rehabilitate the compactiomadis, snig tracks and log dumps.

45. A clause must be inserted into the IFOAs reqggiForests NSW to provide all Harvesting Planspsnand
assessments to Fisheries NSW at least 3 monthstpiimgging, and incorporate into amended Plans an
comments made to mitigate the potential impactBstnspecies movement.

46. A condition must be inserted into the EPLs meg Forests NSW to provide appropriate indepehden
engineer certification to DECCW and Fisheries N®Wthe construction of bridges. This must include
sediment traps and a penalty to be incurred forstream bank disturbance.

47. A condition must be developed by DECCW andrieskinto the EPLs for the removal of bridges st th
erosion and sediment dispersal is not caused. riiagt include the installation of sediment trapg tore
rehabilitation of stream banks.

48. Current EPL conditions for bridges must als@pglied to all culverts installed by Forests NSW.

49. A condition must be inserted into the EPLs negg Forests NSW to identify all snig track croggs on
Forests NSW Harvesting Plan maps and provide DE@@tWa copy of such maps at least three months prio
to logging taking place.

50. A clause must be inserted into the IFOAs réqgiForests NSW, in consultation with DECCW, to rabd
the potential point source pollution impact hazasdociated with drainage structures and distamoasthe
source the sediment will travel, from which DECC#haevelop conditions intended to stop this impact.

51. DECCW must engage the Cooperative ResearchiedentCatchment Hydrology to undertake research
into the issues of subsurface flows, hydrophobils sesulting from post logging burns, and streaanko
erosion caused by logging operations, and develogitions appropriate to stop these impacts.

52. Independent soil conservation experts mustmzkie pollution hazard assessments.

53. Standardised dispersible soil testing, andsggzific soil assessment pro-formas must be dpedlby
DECCW.

TSL Amendments

54. DECCW must undertake a rapid desktop assesshaliipotential Endangered Ecological Communijties
Key Threatening Processes, and Critical Habitatuarttrtake nominations to the NSW Scientific Corntemeit
for their listing in the Schedules of the TSC AQnce listed, these must be mapped and

incorporated into the TSLs.

55. DECCW must develop an accreditation systenmfitgpendent field ecologists and compile a list of
appropriately trained and experienced field workein® can undertake Forests NSW pre-harvest surveys.
Surveys must be conducted by these accreditedp@mdient contractors instead of Forests NSW skadfests
NSW must provide DECCW with information as to thenber and location of individual threatened animals
and plants and the numbers of threatened spe@gsfidd by each individual surveyor, to be incagied into
the accreditation database.

56. The Threatened Species Conservation Regulg@masthe Fisheries Regulation) must be amended to
impose a Licence fee on Forests NSW for TSLs askdfies Licences.
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57. TSL conditions must be amended to provide DEGAIN stronger options for implementing more
stringent conditions when circumstances demandhithen new information becomes available this idehi
penalty provisions for breaches of the licence dantk.

58. The TSLs must be amended so that miscellarfecestry operations are defined as specified foyest
operations.

59. The TSLs must be amended so that thinningasifgally defined as a specified logging activéyd
regulated as for all logging operations.

60. Conditions of the TSL must be amended to ersllsiitable hollow-bearing trees are surveyecdtfafow
dependent fauna at dusk to identify rates of use.

61. Conditions of the TSL must be amended to ensumeeys are undertaken for riparian frogs at sitdeast
800m apart and not in the same gully system.

62. Conditions of the TSL must be amended to ensumeeys are undertaken for bats at sites at 8&Bh
apart.

63. A condition must be inserted in to the TSLauiegg Forests NSW to mark up the whole compartnoent
operation before logging commences.

64. A condition must be inserted into the TSLs reqg Forests NSW to employ permanent markings,iwhe
marking up all exclusion areas.

65. Condition 5.6 of the TSLs must be amendeddaire Forests NSW to permanently mark all retaimnees
with a metal tag nailed at breast height, a snalited blaze at the base of the tree, and reflegamt.

66. Condition 5.6 of the TSLs must be amendeddaire Forests NSW to identify the GPS coordinafteslo
retained trees and to enter these coordinatesao@i& layer, to be provided to DECCW before logging
commences.

67. Condition 5.6 of the TSLs must be amendeddaire Forests NSW to retain “at least 24 recruithteyes
in every two hectares of Net Harvest Area, fromrtagt largest DBH cohort of those habitat treeainetd, and
of the same species as those retained habitat.trB&CCW should determine whether, in some
circumstances, this number needs to be increasedxample where population densities of hollowetefant
species are higher than would survive with this bemand where there are more than 24 large veteras >
60cm DBH.

68. Clause 5.6 of the TSLs must be amended sahtbaliscretionary phrase “to the greatest exteattimable”
is removed. Forests NSW must protect all retatneek from fire by removing all debris or flammable
material from their base, and from damage durirgdsiing operation.

69. Clause 5.6 of the TSLs must be amended sosthat)d Forests NSW be found to have irreparably
damaged retained trees in harvesting or post-lgggimning operations, the number of damaged ortless
are additionally retained from the largest DBH $ragailable in subsequent operations (determined by
DECCW) as well as twice that number of trees frommnext largest cohort of trees of the same speoies
compensation for the breach plus a monetary fine.

70. Clause 6.5 of the Eden TSL is to be amendeeitd:
a) An exclusion zone of at least 200 hectares miginplemented around each record of the
species.
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b) Records within 500 metres of each other antiwihe same sub-catchment may be considered
to be from the same population and can be pratdnteone 200 hectare exclusion zone.
¢) Exclusion zones are to comply with the follog/tesign criteria:
i. must be centred on the record,;
ii. should follow sub-catchment boundaries;
iii. must only comprise FNSW tenure; and,
iv. where condition 6.5 b) applies, the exclustome must encompass all records within 500
metres of each other that are considered todme fhe same population.

71. The word “not” is to be deleted from cl 6.5A(e)
e) The boundary of a Southern Brown Bandicoot &sioh Zone is required to be marked in the
field before a harvesting operation is carried out
72. Delete cl 6.5A(f).
73. Both the TSLs and EPLs must be amended tolptdforests NSW from undertaking post-logging burns

74. Clause 2.1 (b) of the TSLs allowing Forests Nt6Week a DECCW review of conditions that exclude
more than 20% of the Net Harvest Area of a compamtrfrom logging, must be removed.

75. A condition must be inserted into the TSLs gtimg aerial and surface 1080 baiting in all IF@Qgests
and specifying that, within modelled Class One &ubtailed Quoll habitat, or known Spotted-tailedo
populations, no underground baiting is to be uradken without assessment of populations of target an
susceptible non-target species.

76. Greater Glider conditions as for UNE and LNE_3 &wust be incorporated into the Eden TSL.

77. All Koala activity cells as mapped by DECCW kosurvey, along with 500 metre buffer zones, nast
excluded from logging.

78. All Koala activity cells must be linked to atist two other activity cells by a 250 metre wigel@sion
corridor.

79. All remaining areas with known historical Koglapulations for example Bermagui, Murrah, Mumbulla
Yurammie, Tanja, Tantawangalo should be affordptbéection from logging of koala feed trees.

80. TSL 1.3 must be amended to include Key ThréageProcesses.
81. Insert the words “environmentally sensitivetbicl 2.1(d):

d) All specified forestry activities and miscellanes forestry operations to which this licence
applies must be carried out in an environmentalhsgive, competent and reasonable manner.

82. Insert the words “and during” into cl 2.1(e):
e) Forests NSW must ensure that all employeesramnots, sub-contractors, agents or Forests NSW
licensees engaged in any aspect of specified fygrastivities or miscellaneous forestry operations
covered by this licence understand the conditigmdyeng to the specified forestry activities or
miscellaneous forestry operations priordond duringtheir involvement in those activities.

83. Delete the last part of the sentence from thelWlicence’ in cl 2.1(f):
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f) Forests NSW must ensure that a Forests NSW gm@plis present at each compartment while
harvesting operations are occurring under thisiteefor the purposes of ensuring compliance with th
licence.

84. Delete cl 2.3 or in the alternative insert ifdhe felling resulted in damage to a protecteditad feature” in
cl 2.3(b):
b) However, a tree is not accidentally felled iatoarea if the felling resulted in damage to aquted
habitat feature.

85. Insert the words “one month” between the wénast” and “prior” in cl 3(e):
e) All the requirements of Conditions 3 a), b)anjl d) of this licence, including any variations
approved by the NPWS, must be met one month priepécified forestry activities commencing in the
compartment.

86. Delete the words “when available” from cl 4)1(b

87. Insert the words “and related” to cl 4.2(b):
b) Copies of all planning and related documentafiiwrharvesting operations which are the respolitsibi
of the Forests NSW Regional Office or relevant @fienal Centre must be made available to any person
for photocopying at a reasonable cost.

88. Delete cl 5.1(a3) and 5.1(a4) from Southern.TSL
89. Delete cl 5.1A from Southern TSL

90. Delete the words “except for” from Eden andtB8etn TSLs and rest of clause:
iii. Harvesting machinery is prohibited from opéngtin exclusion zones.

91. Delete cl 5.1(b) from Eden TSL

Insert the words “50 metres” and “all areas of fi@i@st or transitional rainforest” into cl 5.4(d):
d) A 50 metre wide exclusion zone must be implee@itround all areas of rainforest or transitional
rainforest.

Flattened Diamond Python Tantawangalo Cpt 2432
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Further Representations on Proposed Review Amendtaen

EPLs
92. No deletion of clauses A2, C3, D2, D7, F1,fZPL Schedule 2

93. Schedule 2 D3 add “Rockiness or rocky outcroppped or known at the time of planning or as
encountered in the field during marking up”.

94. Retain E6 with insertion “since the RFA peri@udfid “all”:
Forestry activities which were carried out sinoe RFA period or are
proposed to occur in the next two years in all lwatent (both
immediate and larger catchments). This must bemeated on a map
by locating the compartments and age classes aichting the type of
forestry activities that occurred or are proposeddcur, and be made publically available.

TSLs

95. Issue 5: Species are not being ‘adequatelggied by other mechanisms’. Any relaxation of TSL
prescriptions will leave no redress for offencevisions. If there is no survey effort and For@¢&WN
rely on ten year old surveys then there will beexdrd. To rely on desktop assessment is notuadeq
to protect species.

96. Issue 8: Definitely no logging on Bago Plateau.

97. Issue 13: We state there is required to bd aubof infrared cameras in every compartmengmated for
logging. In the alternative fauna surveys shdadadconducted by qualified competent independent
ecologists in every compartment before logging w@mces.

The loss of biodiversity caused by logging wouktstthat the time for wilful ignorance is past.

98. Issue 29: All compartments and adjoining cormpants containing Flying Fox Camps must be excluded
from logging, while the camp is in residence.

99. Issue 34: Should contain Key Threatening Powath monetary penalty for offences.
100. Issue 35: Delete the “regrowth zone” distmctentirely.

NL
101. NL 1: No AGS logging.
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Kosciusko National Park - Logged
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Conclusion
The educative function of law is vitally importantsupporting the change in norms of behaviour atzmd
clearance, precisely because the law is attemptifgad social change, rather than merely refleetstatus quo
of perceptions and expectatiois.

Logging of native forests has economic, social amdronmental impacts including loss of biodiversit
ecological degradation and increase of effectdiofate change. It seems one of the best mitigaticategies
would be to disallow native forest logging entireljhis seemingly would be in line with scientifindings,
conservationists argument and international legahéwork requirements. It certainly would be acetent
strategy to combat climate change. This combiniglal nestorative or remedial works could ensuredinevival
of the planet.

Due to failure to enact principles of ESFM, priregpof inter-generational equity in meeting theabo
objective seems in doubt. Further due to curregdihg practices it is difficult to argue that naiming
environmental values at or above target levelsbeaachieved. Given current knowledge on cause&tiacts
of climate change it would be difficult to arguatltontinuance of logging could maintain theselkege/en
the amount of environmental harm caused. Certaitly regard to climate change and extinction acsps it
would be very difficult to argue that logging wasr‘the common good'.

Thus far legislative instruments regulating conagon have proved inadequate to meet standardstofen
conservation. Regulatory response has proved queadie to deter offenders. The combination of non-
compliance, inadequate legislation and lack of appate regulatory response could ensure that eidim of
Species is a certainty.

On the south coast the distinction between consiervan protected areas in public ownership and
conservation on privately owned land is becomindervias more private native forestry is undertakén.
seems, while there is no guarantee of survivahéncoming years, there is more chance for spefcilesy are
resident in National Parks, threats of habitat peonsumed by ‘reduction burns’ aside.

Political will is crucial to improving forest lawoenpliance and ensuring that measures taken havie/pos
outcomes for conservation that are long-lasting.thfere has been no compliance and continuouslogeing,
the only positive outcome for conservation woulddoend native forest logging.

There should be transferal of all State owned tandational Parks co-managed with traditional cdstos.

228 Bartel R, ‘Sentencing For Environmental Offenos:Australian Exploration’ Presented at the Seritep€onference (February 2008) National
Judicial College of Australia/ ANU College of Laewailable at
<http://njca.anu.edu.au/Professional%20Developrpesdfams%20by%20year/2008/Sentencing%20Conferer@2068/papers/Bart

el.pdf>.
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Letts Mountain — EPL breach
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APPENDIX A

Endangered Species of the South East Bioregion

Acacia bynoeana
Aldrovanda vesiculosa
Arthropteris palisotii
Astrotricha sp. Wallagaraugh
Burhinus grallarius
Burramys parvus
Caladenia tessellata
Calochilus pulchellus
Calomnion complanatum
Carex archeri

Carex raleighii

Calotis pubescens

Bynoe’s Wattle Plant > Shrubs

Waterwheel Plant Plant > Aquatic plants
Lesser Creeping Fern Plant > Ferns and Cycads
Merimbula Star-hair Plant > Shrubs

Bush Stone-curlew  Animal > Birds

Mountain Pygmy-possum  Animal > Marsupials
Tessellated Spider Orchid  Plant > Orchids
Pretty Beard Orchid Plant > Orchids

Plant > Algae, Mosses and Lichens

Archer’s Carex Plant > Herbs and Forbs
Raleigh Sedge Plant > Herbs and Forbs
Max Mueller’'s Burr-daisy  Plant > Herbs and Forb

Calyptorhynchus banksii graptogyneRed-tailed Black-Cockatoo (south-easterrGi)

Chamaesyce psammogeton

Sand Spurge Plant > Herbs and Forbs

Correa lawrenceana var. genoensisGenoa River Correa  Plant > Shrub£t{)

Cynanchum elegans
Dampiera fusca
Daphnandra sp. C ‘lllawarra’
Dasyornis brachypterus
Dasyurus maculatus maculates
Dillwynia glaucula

Distichlis distichophylla
Diuris aequalis

Diuris ochroma

Diuris pedunculata
Ephippiorhynchus asiaticus
Eucalyptus imlayensis
Eucalyptus parvula
Eucalyptus saxatilis
Eucalyptus recurva
Euphrasia scabra

Galium australe

White-flowered Wax Plant  Plant > Epiphytes atichbers
Kydra Dampiera Plant > Shrubs

lllawarra Socketwood Plant > Trees

Eastern Bristlebird ~ Animal > Birds @th)

Spot-tailed Quoll, Tiger QualSE mainland populatior(}Cth)
Michelago Parrot-pea Plant > Shrubs

Australian Salt-grass Plant > Herbs and Forbs

Doubletail Buttercup Plant > Orchids

Pale Golden Moths  Plant > Orchids

Small Snake Orchid Plant > Orchids

Black-necked Stork  Animal > Birds

Imlay Mallee Plant > Mallees (Critically Enugered) (€th)
Small-leaved Gum  Plant > Mallees

Suggan Buggan Mallee Plant > Mallees

Mongarlowe Mallee Plant > Mallees (Criticallpdangered)
Rough Eyebright Plant > Herbs and Forbs

Tangled Bedstraw  Plant > Herbs and Forbs
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Genoplesium plumosum Tallong Midge Orchid Plant > Orchids (CritiggEndangered)
Genoplesium rhyoliticum Rhyolite Midge OrchidPambula Midge-orchid Plant > Orchids @&th)
Genoplesium superbum Superb Midge Orchid Plant > Orchids

Gentiana baeuerlenii Baeuerlen’s Gentian Plant > Herbs and Forbs

Grevillea acanthifolia subsp. paludosa Bog Grevillea Plant > Shrubs @h)

Grevillea renwickiana Nerriga Grevillea Plant > Shrubs

Grevillea rivularis Carrington Falls Grevillea  Plant > Shrubs

Hibbertia sp. nov. ‘Menar’ Hibbertia sp. nov. ‘Menai’  Plant > Shrubs

Hoplocephalus bungaroides Broad-headed Snake Animal > Reptiles

Irenepharsus trypherus lllawarra Irene Plant > Herbs and Forbs

Isoodon obesulus obesulus Southern Brown Bandicoot (eastern) Animal > Marals (+Cth)
Lathamus discolor Swift Parrot  Animal > Birds @th)

Litoria aurea Green and Golden Bell Frog Animal > Amphitsa

Litoria castanea Yellow-spotted Bell Frog ~ Amphibians  (Ceily Endangered)
Litoria raniformis Southern Bell Frog  Animal > Amphibians

Litoria verreauxii alpina Alpine Tree Frog Animal > Amphibians

Lysimachia vulgaris var. davurica Yellow Loosestrife  Plant > Herbs and Forbs
Macronectes giganteus Southern Giant-Petrel Animal > Birds

Miniopterus schreibersii bassanii Southern Bent-wing Bat (3th)

Mixophyes balbus Stuttering Barrred Frog Animal > Amphibians

Monotaxis macrophylla Large-leafed Monotaxis Plant > Herbs and Forbs
Monotoca rotundifolia Trailing Monotoca  Plant > Shrubs

Neophema chrysogaster Orange-bellied Parrot Animal > Birds (CriticaBjndangered) @th)
Persoonia glaucescens Mittagong Geebung Plant > Shrubs

Petalura gigantea Giant Dragonfly Animal > Invertebrates

Petrogale penicillata Brush-tailed Rock-wallaby  Animal > Marsupials

Pimelea axiflora subsp. pubescen8ungonia Rice-flower Plant > Shrubs

Pimelea spicata Spiked Rice-flower Plant > Shrubs

Plinthanthesis rodwayi Budawangs Wallaby Grass Plant > Herbs and Forbs
Pomaderris adnata Sublime Point Pomaderris  Plant > Shrubs

Pomaderris cotoneaster Cotoneaster Pomaderris Plant > Shrutastiy

Pomaderris delicata Delicate Pomaderris Plant > Shrubs

Pomaderris elachophylla Lacy Pomaderris Plant > Shrubs

Pomaderris sericea Silky Pomaderris Plant > Shrubs

Pomaderris walshii Carrington Falls Pomaderris Plant > Shrubgigaily Endangered)

Page 72



South East Forest Rescue Representations on Iteéddfarestry Operations Approvals and Forest Agesesn2010

Potorous longipes

Prasophyllum sp. Majors Creek

Prasophyllum affine
Prasophyllum canaliculatum
Prasophyllum petilum
Pseudanthus ovalifolius
Pseudomys fumeus
Pseudophryne corroboree
Pterostylis gibbosa

Pterostylis oreophila

Pultenaea parrisiae subsp. elusa

River-Rostratula benghalensis

Rulingia prostrata
Rytidosperma vickeryae
Solanum celatum
Senecio spathulatus
Senna acclinis
Syzygium paniculatum
Thinornis rubricollis
Triplarina nowraensis
Tympanocryptis pinguicolla
Viola cleistogamoides
Westringia kydrensis
Wilsonia rotundifolia
Xanthomyza phrygia
Zieria adenophora
Zieria baeuerlenii

Zieria buxijugum

Zieria formosa

Zieria granulata

Zieria parrisiae

Long-footed Potoroo Animal > Marsupialdth)

Majors Creek Leek Orchid Plant > Orchids (Calig Endangered)
Plant > Orchid€th)

Summer Leek Orchid Plant > Orchids (Criticallydangered)
Tarengo Leek Orchid Plant > Orchids

Plant > Shrubs

Animal > RodentsCth)
Southern Corroboree Frog Amphibians

Jervis Bay Leek Orchid

Oval-leafed Pseudanthus
Smoky Mouse
(Critic&lhdangered)
lllawarra Greenhood Plant > Orchids

Plant > Orchid (CritycBEndangered)
Elusive Bush-pea Plant > Shrubs (Critically &mngered)
Painted Snipe Animal > Birds

Plant > Shrubs

Plant > Herbs and Forbs

Blue-tongued Greenhood

Dwarf Kerrawang
Perisher Wallaby-grass
Plant > Shrubs

Plant > Herbs and Forbs
Plant > Shrubs

Magenta Lilly Pilly  Plant > Trees

Solanum celatum
Coast Groundsel

Rainforest Cassia

Animal > Birds
Nowra Heath Myrtle (+Cth)

Grassland Earless Dragon

Hooded Plover (Critically Esualgered)
Animal > Reptiles
Hidden Violet Plant > Herbs and Forbs
Plant > ShrubsGth)
Plant > Shrubs
Animal > BirdsGth)
Plant > Shrubs (Critically Emd@red)
Plant > Shrubs
Plant > Shrubs (Critically Bndered) (€th)
Plant > Shrubs (Critically Endared) (€th)
Plant > Shrubs
Parris’ Zieria Plant > Shrubs (Critically Eantyered) (€th)

Kydra Westringia
Round-leafed Wilsonia
Regent Honeyeater
Araluen Zieria
Bomaderry Zieria
Box Range Zieria
Shapely Zieria
lllawarra Zieria

(+Cth) denotes Commonwealth listed species.
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APPENDIX B

Threatened Species of the South East Bioregion

Acacia baueri subsp. aspera
Acacia constablei
Acacia bynoeana
Acacia georgensis
Aprasia parapulchella
Baloskion longipes
Boronia deanei
Bossiaea bombayensis
Bossiaea oligosperma
Botaurus poiciloptilus
Budawangia gnidioides
Calamanthus fuliginosus
Callistemon linearifolius
Callitris oblonga
Callocephalon fimbriatum
Calotis glandulosa
Calyptorhynchus lathami
Cercartetus nanus
Chalinolobus dwyeri
Circus assimilis
Climacteris picumnus victoriae
Correa baeuerlenii
Cryptostylis hunteriana
Dasyurus maculatus
Delma impar

Discaria nitida
Dodonaea procumbens
Eucalyptus aggregata
Eucalyptus kartzoffiana
Eucalyptus langleyi
Eucalyptus pulverulenta

Eucalyptus sturgissiana

Acacia baueri subsp. aspera Plant > Shrubs
Narrabarba Wattle  Plant > Shrubs
Bynoe’s Wattle

Bega Wattle Plant > Trees
Pink-tailed Worm-lizard Animal > Reptiles
Plant > Herbs and Forbs
Plant > Shrubs

Plant > Shrubs

Few-seeded Bossiaea Plant > Shrubs

Dense Cord-rush
Deane’s Boronia

Bombay Bossiaea

Australasian Bittern Animal > Birds
Budawangs Cliff-heath Plant > Shrubs
Animal > Birds

Plant > Shrubs

Striated Fieldwren
Netted Bottlebrush
Pygmy Cypress Pine Plant > Shrubs
Gang-gang Cockatoo Animal > Birds
Mauve Burr-daisy  Plant > Herbs and Forbs
Glossy Black-cockatoo Animal > Birds
Eastern Pygmy-possum Animal > Marsupials
Large-eared Pied Bat Animal > Bats

Spotted Harrier Animal > Birds
Brown Treecreeper (eastern subspecies) AnimatdsB
Plant > Shrubs

Plant > Orchids

Animal > Marsupials

Chef's Cap Correa
Leafless Tongue Orchid
Spotted-tailed Quoll
Striped Legless Lizard
Plant > Shrubs
Creeping Hop-bush  Plant > Shrubs
Black Gum

Araluen Gum Plant > Trees

Animal > Reptiles
Leafy Anchor Plant
Plant > Trees
Albatross Mallee Plant > Mallees
Silver-leafed Gum Plant > Mallees

Ettrema Mallee Plant > Mallees
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Euchiton nitidulus
Falsistrellus tasmaniensis
Fregetta grallaria
Genoplesium baueri

Genoplesium vernale

Glossopsitta porphyrocephala

Glossopsitta pusilla

Grevillea molyneuxii

Haloragis exalata subsp. exalata Square Raspwort

Heleioporus australiacus
Hieraaetus morphnoides
Irediparra gallinacea
Ixobrychus flavicollis
Kerivoula papuensis
Leionema ralstonii
Leptospermum thompsonii
Limosa limosa

Litoria littlejohni
Lophoictinia isura
Mastacomys fuscus
Melaleuca biconvexa

Melaleuca deanei

Melanodryas cucullata cucullata

Melithreptus gularis gularis

Miniopterus australis

Miniopterus schreibersii oceanensis Eastern Bentwing-bat

Mormopterus norfolkensis

Myotis macropus(formally Myotis adversus) Large-footed Myotis

Nematolepis rhytidophylla
Neophema pulchella
Ninox connivens

Ninox strenua

Oxyura australis
Pachycephala olivacea

Pandion haliaetus

Shining Cudweed Plant > Herbs and Forbs

Eastern False Pipistrelle Animal > Bats
White-bellied Storm-petrel
Bauer’s Midge Orchid

East Lynne Midge Orchid

Animal > Birds

Plant > Orchids
Plant > Orchids
Purple-crowned Lorikeet Animal > Birds
Little Lorikeet

Wingello Grevillea

Animal > Birds
Plant > Shrubs
Plant > Shrubs

Giant Burrowing Frog Animal > Amphibians

Little Eagle  Animal > Birds

Comb-crested Jacana Animal > Birds

Black Bittern Animal > Birds

Golden-tipped Bat  Animal > Bats

Ralston’s Leionema Plant > Shrubs

Plant > Shrubs

Animal > Birds

Monga Tea Tree
Black-tailed Godwit
Littlejohn’s Tree Frog Animal > Amphibians
Square-tailed Kite ~ Animal > Birds
Broad-toothed Rat  Animal > Rodents
Plant > Trees
Plant > Shrubs

Hooded Robin (south-eastern form) Animal > Birds

Biconvex Paperbark

Deane’s Paperbark

Black-chinned Honeyeater (eastern subspecies) ArnBirds
Little Bentwing-bat Animal > Bats

Animal > Bats
Eastern Freetail-bat Animal > Bats

Amal > Bats
Plant > Shrubs

Animal > Birds

Nalbaugh Nematolepis
Turquoise Parrot
Barking Owl Animal > Birds
Powerful Owl Animal > Birds
Blue-billed Duck
Olive Whistler
Osprey

Animal > Birds
Animal > Birds

Animal > Birds
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Persicaria elatior

Petaurus australis

Petaurus norfolcensis
Petroica boodang

Petroica phoenicea
Petroica rodinogaster
Pezoporus wallicus wallicus
Phascogale tapoatafa
Phascolarctos cinereus
Pomaderris bodalla
Pomaderris gilmourii var. cana
Pomaderris pallida
Pomaderris parrisiae
Potorous tridactylus
Prasophyllum retroflexum
Prostanthera densa
Pseudomys gracilicaudatus

Pseudophryne australis

Pterodroma leucoptera leucopteraGould’s Petrel

Pterodroma neglecta
Pterodroma nigripennis
Pteropus poliocephalus

Pterostylis pulchella

Tall Knotweed Plant > Herbs and Forbs
Yellow-bellied Glider

Squirrel Glider

Animal > Marsupials
Animal > Marsupials
Scarlet Robin Animal > Birds
Flame Robin Animal > Birds
Pink Robin

Eastern Ground Parrot

Animal > Birds

Animal > Birds
Brush-tailed Phascogale Animal > Marsupials
Koala  Animal > Marsupials

Plant > Shrubs

Grey Deua Pomaderris Plant > Shrubs
Plant > Shrubs

Plant > Shrubs

Bodalla Pomaderris

Pale Pomaderris
Parris’ Pomaderris
Long-nosed Potoroo Animal > Marsupials
Kiandra Leek Orchid Plant > Orchids
Villous Mintbush Plant > Shrubs
Eastern Chestnut Mouse Animal > Rodents
Red-crowned Toadlet Animal > Amphibians
Animal > Birds

Kermadec Petrel Animal > Birds
Black-winged Petrel Animal > Birds
Grey-headed Flying-fox Animal > Bats

Waterfall Greenhood Plant > Orchids

Ptilinopus superbus Superb Fruit-dove

Pultenaea aristata Prickly Bush-pea
Pultenaea baeuerlenii
Pultenaea parrisiae subsp. parrisiaeParris’ Bush-pea
Pultenaea pedunculata Matted Bush-pea
Speckled Warbler

Anenome Buttercup

Pyrrholaemus saggitatus
Ranunculus anemoneus
Rhizanthella slateri
Rutidosis leiolepis
Rytidosperma pumilum Feldmark Grass
Saccolaimus flaviventris

Scoteanax rueppellii

Eastern Australian Underground Orchid

Monaro Golden Daisy

Yellow-bellied Sheathtail-bat

Greater Broad-nosed Bat

Animal > Birds
Plant > Shrubs

Budawangs Bush-pea Plant > Shrubs

Plant > Shrubs

Plant > Shrubs

Animal > Birds

Plant > Herbs and Forbs

Plantrehials
Plant > Herbs and Forbs

Plant > Herbs and Forbs

Animal > Bats

Animal > Bats
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Sminthopsis leucopus
Stagonopleura guttata
Stictonetta naevosa
Suta flagellum
Swainsona sericea
Thesium australe
Tyto novaehollandiae
Tyto tenebricosa
Varanus rosenbergi
Westringia davidi
Wilsonia backhousei
Xerochrysum palustre
Zieria murphyi

Zieria tuberculata

White-footed Dunnart Animal > Marsupials

Diamond Firetail Animal > Birds
Freckled Duck
Little Whip Snake

Silky Swainson-pea Plant > Herbs and Forbs

Animal > Birds
Animal > Reptiles
Austral Toadflax Plant > Herbs and Forbs
Masked Owl Animal > Birds

Sooty Owl  Animal > Birds

Rosenberg’'s Goanna Animal > Reptiles
David’'s Westingia  Plant > Shrubs

Plant > Shrubs

Swamp Everlasting Plant > Herbs and Forbd (iSted only)

Narrow-leafed Wilsonia

Velvet Zieria Plant > Shrubs

Warty Zieria Plant > Shrubs

Mogo SF Cpt 160 - Single Tree Selection
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APPENDIX C

Endangered Ecological Communities

Brogo Wet Vine Forest in the South East Corner &jan -Brogo Wet Vine Forest Community
Coastal Saltmarsh in the NSW North Coast, SydnesyrBand South East Corner Bioregions

Dry Rainforest of the South East Forests in thetls&ast Corner Bioregion

Freshwater wetlands on coastal floodplains of tB&\NNorth Coast, Sydney Basin and South East
Corner bioregions

Littoral Rainforest in the NSW North Coast, SydiBgsin and South East Corner Bioregions
Lowland Grassy Woodland in the South East Cornerdgjion

Melaleuca armillaris Tall Shrubland in the SydnegsB Bioregion

Milton Ulladulla Subtropical Rainforest in the SyeinBasin Bioregion

Montane Peatlands and Swamps of the New Englani@fdad, NSW North Coast, Sydney Basin,
South East Corner, South Eastern Highlands and@isst Alps

Natural Temperate Grassland of the Southern Taldel@NSW and ACT)

Flat Eucalypt Forest on Coastal Floodplains ofNI$&V North Coast, Sydney Basin and South East
Corner bioregions

Southern Highlands Shale Woodlands in the SydneynBioregion

Southern Sydney sheltered forest on transitionadst@ane soils in the Sydney Basin Bioregion
Swamp oak floodplain forest of the NSW North Co8sfiney Basin and South East Corner bioregions
Swamp sclerophyll forest on coastal floodplainghef NSW North Coast, Sydney Basin and South East
Corner bioregions

Tableland Basalt Forest in the Sydney Basin andSeastern Highlands Bioregions

Themeda australis - Themeda Grassland on sealiff€oastal headlands in the NSW North Coast,
Sydney Basin and South East Corner bioregions

White Box Yellow Box Blakely’s Red Gum Woodland B&um Woodland Community

Threatened Ecological Communities
Upland Wetlands of the New England Tablelands (Megland Tableland Bioregion) and the Monaro Plateau
(South Eastern Highlands Bioregion)

Endangered Populations
Petauroides volans endangered populationGreater Glider populatiothéenBingi-Congo area of the
Eurobodalla LGA

Petaurus australis - endangered population Yellow Bellied Glider popioia on the Bago Plateau
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