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Submission on Draft EEC Guidelines

Despite much scientific knowledge about the valuleealthy forests as habitat conservation and ecarbo
sinks, native forests in New South Wales can bgddgvith approval in varying ways depending on land
tenure’ Conservationists have for some time lobbied sfiyofor conservation of both public and private
lands, effective regulation and regulatory respdoswtive vegetation degradation and land cleaangd
advocated for stronger legislation governing nafrest management.

Over-logging of public forests has seen privatests, once envisioned as reservoirs of conservation
targeted, particularly in Northern regions, to depgent government wood supply agreements.
Fortunately traditional distinction of conservatiom land tenures within the wider community is
changing. Due to increasing public knowledge amate change it is understood there needs to be
considerably more conservation, both on public givate land®

Both State and Commonwealth legislative instrumeggsilating conservation have thus far proved
inadequate to meet international and scientificchararks of nature conservation. The statutes and
delegated legislation is inadequate and therecklsddcompliance and enforcement.

Commercial logging does not ‘'maintain or improte' énvironment under any circumstances - it is a
recognised threat to the environment. If 'envirental outcomes' are furthering species to extinciad
increasing degradation of native forest then culyextl native forestry is complying with the
requirements of thBrivate Native Forestry Code of PractiC®NF Code"). Logging under the EHP will
not improve forest structure of the EEC, partidylarhen it is 80% of the total EEC. This is more
Forests NSW spin on an already flawed piece ofgd¢ésl legislation. The Guideline refers to 'thnghi
operations, but there is already a 'thinning' pathunder the PVP developer. In the southern amh Ed
regions the term thinning is synonymous for cldhnig or patch clearfelling.

South East Forest Rescue is absolutely opposée oroposed Guideline. We call for its immediate
withdrawal. It opens a massive loophole in theveategetation laws and further entrenches theandt
run' mentality of the native forest logging indystr

Native Forestry on Private Land - Improving and Maintainig?

Under thePrivate Native Forestry Code of PractiC(®NF Code") broadscale clearing for purposes of
private native forestry 'improves and/or maintansironmental outcomes' if it complies with
requirements of the CodeThe PNF Code provides that any area cleared musitdveed to regenerate
and not subsequently cleared 'except where othempeemitted®. A landowner can also seek
development consent to undertake private nativesftoy outside provisions of the Code underNlagive
Vegetation Act 200@NSW) ("NV Act").° Landowners must prepare a Property Vegetation PRVP"),

1 Steffen W, Burbridge AA, Hughes L, Kitching R, Liemimeyer D, Musgrave W, Stafford Smith M and Wemwy Australia's
Biodiversity and Climate Change: a Strategic Assesswiethe Vulnerability of Australia's Biodiversity Climate ChangeA Report to the
Natural Resource Management Ministerial Council cossiohed by the Australian Government, CSIRO Publgh2009); see Park H,
Biodiversity: Regulatory Frameworks Briefing Papé2®L0 New South Wales Parliamentary Library Researchi&z=(2010).

2 For one example of lobbying of government to énagulations on private land see National ParloAksion,

< http://www.npansw.org.au/web/journal/200604/legghtm> viewed 23 July 2010.

% Galaxy Poll, Galaxy Research- 28/30 May 2010, Ia®B02A, three in four (77%) Australians want tieegrnment to stop the logging of
native forests, almost three in four (72%) Austnadi favour the Federal Government assisting loggamgractors to take redundancies,
retrain or move permanently to a plantation basedstry.

* For a comprehensive background and critique sest B, 'The Forgotten Forests: the Environmenggluliation of Forestry on Private
Land in New South Wales between 1997 and 2002TRledis, Centre for Natural Resources Law and Paligiyersity of Wollongong,
(2003), available at < http://ro.uow.edu.au/thesE3F; under théNative Vegetation Conservation Act 198ISW) regional committees
were formed, to produce regional vegetation managémians allegedly to designate areas of highezwation value; th&lative
Vegetation Act 200@0NSW) did not come into effect until 2005.

® Private Native Forestry Code of Practice for Southi®W 2008ntroduction p1.

6 Private Native Forestry Code of Practice for SouthH®\W 2008the Sivicultural Guidelines state it is ‘heavilgsed' on Florence RG,
Ecology and Silviculture of Eucalypt Fores®SIRO Publishing, Melbourne, 2004, which was prepéwedse with théNative Vegetation
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then a Forest Operation Plan ("FOP") which mustalarrecorded locations of any listed populations o
endangered ecological communities.

While the FOP must contain details of flora andhfamanagement actions, it is not required to mentio
impacts logging will have on those species. Furtifighere are records of species in adjoiningaaref
public land, species can be ignored for FOP préjoard it can be demonstrated that species haea be
protected and conditions of the relevant Threat&Speties Licences ("TSLs") or Integrated Forestry
Operation Approvals ("IFOAs") have been nfet'.

The PNF Code provides that if there are not endwdllow bearing trees, that extra recruitment tifee@s
the ‘next cohort’ must be retained, so total nurelmérhollow bearing and recruitment trees retained
each 2ha area is 20.

Loss of hollow bearing trees has been listed asyaTreatening Process since 280&.discussion of
conservation measures in place to maintain theld@hbearing trees in 1999 highlighted the follogin
points:
Tree mortality is high; the ratio of one recrugdrto one hollow bearing tree is unlikely to mamtae
targeted number of hollow bearing trees in Net ldarAreas in the mid to long terfh.

There is a threat abatement plan for this Key Tiereéag Process yet habitat to recruitment tree iati
the PNF Code is still one to offe.This is despite the Expert Panel stressing teegigtence and
perpetuation of hollow bearing trees is imperaforesurvival of forest faun&

Rotation time definitions in the Code seem parlaog seem dependent on a basal area count to #ssess
stocking rate of the startdl. Of note is the inclusion of the outdated natimee$t logging industry
catchphrase 'promote regeneration through disteed&n This terminology is in conflict with much
scientific knowledge. Many scientists doubt thecass of what is called 'natural seeding' aftegiluy

for eucalypt species. If this argument held true there would be no bordng issue of lack of suppl§.

Conservation Act 199%et there is no mention of climate change oeftscts in this work; Florence stated in his 198dsis "When an
mature, mixed eucalypt-rainforest community isfédland the debris burned, massive Acacia regrowhdavelop very rapidly from soil-
stored seed" in Florence R G, and Marsh J P, 'Saiidfs Limiting the Establishment and Vigour of 8pd Gum Regrowth' (1984)
Department of Forestry, ANU Research Project.

" Listed under schedules of tiibreatened Species Conservation Act 1@885W) and in the Listed Species Ecological Presionis for
Southern NSW Forests.

8 Private Native Forestry Code of Practice for South®\W 200&I 2.1; the PNF Code also contains provisions fostalian Group
Selection ("AGS") despite the finding that thisgiatlear felling has significant impact on speeied their habitat.

® Threatened Species Conservation Act 1085W) Sch 3 s8;

< http://www.environment.nsw.gov.au/determinati®wssOfHollowTreesKtp.htr.

10 see 'Review of Protective Measures and Protebte@sures and Forest Practices - Biodiversity Worsbouthern Region' Ecologically
Sustainable Forest Management Group, July 199%e@ndo. NA45/ESFM pl176-177.

M Threatened Species and Conservation Act 1B88BV) s74 and s90A; A threat abatement plan setsesovery and threat abatement
strategies that must be adopted for promotingehewery of each threatened species, populatioreesidgical community to a position of
viability in nature and for managing each key tteaang process.

12 Review of Protective Measures, above n11; see@dddingay R, '‘Characteristics of Tree Hollows usgd\bstralian Birds and Bats'
(2009) 36Wildlife Researcl394; see also Gibbons P, Lindenmayer D B, 'Isésseciated with the Retention of Hollow-Bearing Bree
Within Eucalypt Forests Managed for Wood Product{&896) 83Forest Ecology and ManagemeR45.

13 Lindenmayer D B, Franklin J F, Fischer J, '‘Genbtahagement Principles and a Checklist of Strategi&uide Forest Biodiversity
Conservation' (2006) 13iological Conservatio33.

4 Bizarrely the PNF Code provides at cl 3.3: The minh stand stocking...must be achieved within 24 moofra regeneration event;
and at (2) In this clauseggeneration eventis a harvesting or thinning operation.

15 See Fischer J, Lindenmayer D B, 'The Conservati@nd/of Paddock Trees for Birds in a Variegated kaage in Southern New South
Wales: Species Composition and Site Occupancy Rati@002) Biodiversity and Conservatidd07.

6 Bauhus J, McElhinny C, and Alcorn P, 'Stand Stmecaind Tree Growth in Uneven-Aged Spotted Gum (Cbigrmaculata) Forests:
Some Implications for Management' (2002)FtFestry451, ‘only a small proportion of trees are growé@n acceptable rate'; the forests
in the Southern region have been targeted for whipderoduction as there is a predominance of Sgajten, Stringybark, Silvertop Ash
and Brown Barrel forests. This is because they laredie wood. Spotted gum is particularly targetedt & a softwood. 10-15 years after
heavy logging a quarter of a compartment will hageSpotted Gum regrowth at all, and in the remajrirea any Spotted Gum will be
relatively weak and usually dominated by more vigsr Acacias. Where Spotted Gum seedlings becaotaeliebed, they lack the early
vigour of Acacia and other shrub species. The mim@rous Acacia regrowth often overwhelms eucadgedlings, because unlike the
hard-coated Acacia seed, eucalypt seed will omhaie viable for a short time in the soil, probabtymore than 6-12 months.
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It seems on analysis that prescriptions for hapitatection and conservation contained in the PN&eC
areinadequate. Due to lack of available data it fadilt to know whether prescriptions are being roet
private land.’ Given that requirements for species 'protectioder the TSLs or IFOAs are not being
met on public land, due to non-compliance of ledish and delegated legislation, if logging hasuoex
on adjoining State forest land it would be diffictd argue that species have been proteted.

A comparison of public and private forestry codesves the PNF Code is modelled on the IFOAs that
allegedly apply to public State forests which talder Regional Forest Agreement areas. Under IFOAs
many severe breaches are being classed as 'tdthwittee regulator. This is often without the ukgor
viewing the breach. While the regulator has irsed proceedings on land clearing enacted without
approval there seems to be some reticence to enforapliance of the PVPS.

Issues for auditors hinge on access. Gaining ad¢oesudit public State forest can be difficult fam-
government auditors. Gaining access to audit fgif@est logging operations is nearly impossibie.
breach with proof of actual harm is not leadingital penalty or injunction, what chance a breach
without proof. While some law is better than nah&w is inadequate and not backed up with
appropriate regulatory response it is dormantaw.

All PNF PVPs issued under NV Act 2003 - to 2nd June 2008
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7 TheAnnual Report on Native Vegetation 2qf¥8vides that in New South Wales in 2008, 2060Haral was legally cleared under
approved private Harvesting Plans, while overatéhwas a total reduction of over 48 193ha ofveatioody vegetationN\SWAnnual
Report on Native Vegetation 20@3epartment of Environment Climate Change and Wara condition of th&lative Vegetation
Regulationsat s12:The Minister is to make publicly available on tieirnet: (a) the Global Positioning System ("GR®9rdinates of the
location of land that is the subject of a developt@®nsent or PVP that provides for broadscalericlgaf native vegetation on the land; Of
note is that the reporting of private native forgsin the regulators website is grossly inadequbhtemap coordinates for PVPs are
erroneous and there are no figures for actual taggivents or ares logged; if calculated on the RAgister for Southern 1097ha were
logged in 2010, however without data, analysisngassible, this is indicative of the secrecy thatounds PNF.

18 Of interest the 'business as usual' approadtéme forestry is causing some concern among lanelapost logging. The main concerns
seem to be badly eroded snig tracks and the anodwietbris left behind; for a Queensland exampleRyan S, Taylor D, 'A Methodology
for Private Native Forest Extension in South Ease€hsland' (2001) The Regional Institute,

< http://www.regional.org.au/au/iufro/2001/ryan.htm

19 seeDirector-General of the DECC v John RE®09] NSWLEC 137Director-General, Dept of Environment and Climatea@e v
Calman Australia Pty Ltd; Iroch Pty Ltd; GD & JA Wélms Pty Ltd t-as Jerilderie Earthmovifig009] NSWLEC 182Director-General

of the Department of Environment and Climate Changedson[2009] NSWLEC 4,Department of Environment and Climate Change v
Olmwood Pty Limited2010] NSWLEC 15.

20 Gunningham N, 'Environmental Auditing: Who Audithe Auditors?' (1993) AuguBnvironmental and Planning Law Journ@R9 "If
the audit is conducted, particularly internally,thg firm's own employees, then the internal auditoay come to share the same
corporate goals"; for definition of 'Fox in the HElouse' see Titelman ®andom House Dictionary of Popular Proverbs andi@ssy/
Random House, New York, (1996), the proverb has braeed back to 'Contre-League’ (1589); the sinptaase in Latirovem lupo
commiterds 'to set a wolf to guard sheep'.
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"Logging can occur in endangered ecological comtiesas part of an approved 'Ecological Harvesting
Plan' if approved by DECCVW#.

The erroneous statement that broad scale landragiezan in any way be improving environmental
outcomes is indicative of the whole native foresfging industry dogma. If the point of listing a
community is that it is endangered then to alloggiag in endangered ecological communities seems in
complete conflict with everything known about bieetisity, climate change and the link to forest
degradation. It is also in tension with other $gjive instruments.

Further the Guideline will breach tlgvironment Protection and Biodiversity Conservatfct 1999
(Cth) by opening up federally listed EECs for laggin areas both inside and outside RFA regions.

Native Forestry on Public Land - Maintaining and Enhancing

In dealing with questions of private native forgstis necessary to deal with forestry on puldiad for
two reasons. The first reason is most forestrthernsouth coast is conducted by the same contsactor
who are tenured to Forests NSW and the secondrréms@es either go to the chipmill or for fireve3

Questions posed by commentators when legislatianemacted in 1998 have been mostly answered.
Regional Forest Agreements ("RFAs") have not flelfiltheir purpose, théorestry and National Park
Estate Act 1998NSW) ("FNPE Act") and delegated legislation haslmeen adhered to and vast tracts of
land have been clear-felled, patch clear-felledtmmed?® Over the last ten years unlawful logging of
rainforest and old-growth, of threatened and endastyspecies habitat, of endangered ecological
communities, of gazetted Aboriginal Place, of NagilbPark, of FMZs, of Special Protection Zones has
occurred in direct breach with legislative instruntsg® There is systemic non-compliance by the whole
native forest logging industAy.

Prosecutions have been far and few between fgaillelearing on private land, however they havenbee
non-existent on public larfd. While provisions in codes and legislative instamts are inadequaggima
faciethere is requirement to comply with them.

lllegal activities and practices in the forest settave been defined for some timelhere are a number
of underlying causes identified as contributingtourrences of illegal forestry practiceéslawed policy

21 private Native Forestry Code of Practice for South®\W 200&1 4 Table C.

22 On the south coast logs from private native fioyamake up 10% of the total volume that goes soEkden chipmill, URS Environmental
Assessment Eden Biomass Power Station; on the coast the estimated annual volume of private ndtikest timber harvested is
270,000 m3.

23 For an historic legal overview of the RFAs see MnBid J 'Regional Forest (DIS) Agreements: The RFA ProcessSasthinable Forest
Management,' (19998ond Law Revie295; while much in the article is correct the CARswither comprehensive nor scientifically
rigorous; see also Tribe J, 'The Law of the Jundegional Forest Agreements' (1998)ErS/ironment and Planning Law Journz) see
Park H, 'Fragments of Forest Management, a PrRedetice: an Assessment of the ImplementationeRégional Forest Agreements on
Private Land in the Southern and Eden Regions of N3W06) 10Australasian Journal of Natural Resources Law andd@d, p183.

24 For review of the RFAs ‘progress' see Daines Skblazie S, Stone L, Whan T, 'Public Comment Suborissn the Draft Report on
Progress with Implementation of NSW Regional Foegeement(s)' (2009) South East Forest Rescue ssimmisn the Draft
Implementation Report RFA review 2009, available attg://www.lisaandtony.com.au/submissions.hm

% An example of this is the TSL Non-compliance Regifor the Southern region is non-complying, iattt is not current and only
available up until 2007; the Southern region EPInMompliance Register is unavailable; breachesem@rded as 30 verbal warnings, 20
written warnings, 1 PIN, 25 'other' in 2002 - 206 EPL and TSL non-compliance register for Edenat available'.

% To date on the south coast Forests NSW has esteiwo fines and 41 warning letters, this is desfie illegal clearing of 100ha of
Kosciusko National Park and the gazetted Aborigitlate on Mumbulla Mountain; there has been onsguution on the north coast by
the EPA and recently a fine for logging an EECoinfation provided by DECCW EPR Forestry Unit and NEFA.

2" Best Practices for Improving Law Compliance in theeStry SectarFAO Forestry Paper 145, Food and Agriculture @iggtion of the
United Nations International Tropical Timber Orgeation Rome, 2005; logging species protected bymnatiaw, logging outside
concession boundaries, logging in protected ategging in prohibited areas such as steep slopes, banks and catchment areas,
removing under/over-sized trees, extracting maondér than authorised, logging when in breach ofremtual obligations, restricting
information about procurement contracts, tailomogtract specifications to fit a specific suppli@iling to meet licence provisions
including pollution control standards.

28 For a revealing example into farmer (and loggeindset se® v BoyleChannel 7 News aired on 8 December 2004,

< http://www.envlaw.com.au/boyle.htrmt on an optimistic note DECCW have initiated formqeedings in the LEC for clearing native veg
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and legal framework, corruption both in the puldlied private sector, insufficient information about
forest resources operations, high demand for ctiedger and minimal law enforcement are some
examples?®

The Southern Region Forest Agreement 28@fles the overriding intention of forest managemeross
all tenures is to 'maintain and enhance all forakies in the environmental, social and economgrésts
of the State®

If the overriding intention of agreements and l&gien is to ‘enhance forest values' it would bedha
argue compliance, given the evidence of clearAg]lpatch clear-felling, burning, and lack of
regeneration of native forests, therefore nativesbmanagement has failed to achieve this obgctiv
Certainly lack of regeneration has brought intosgie& sustainability of future timber supply.

Perhaps this is because principles of Ecologicligtainable Forest Management ("ESFM") are not only
unachievable based on current logging practicadjk®imost legislated requirements for State ftaes
regardless of it being included in regulation$ias not been implemented.

Loose Lipservice Sinks Species - HMAS Sustainable?

In 1998 FRAMES data was run using all land tentirat is, land that would be included in the future
reserve system. The effect of this was to overedg sustainable yields. This means Forests NSW
overestimated the amount of trees they could lafystill be sustainable. Forrests NSW then hid degh
by amalgamating plantation and native forest volfigeres®' Further the native forest logging industry
has increasingly been overcutting to meet wood lgugggreements and has not undertaken legislated
reviews of sustainable yield.

The term ESFM was used in drafting of forestry lavd delegated legislation. State and Federal
Governments confirmed their commitment to Megional Forest Policy Statemelny agreeing to
develop and implement Ecologically Sustainable Sokanagement’

As a requirement of ESFM NSW agreed to undertaieyiaw of Sustainable Yield every five years using
Forest Resource and Management Evaluation Syst&RAKMES") and information bases. Results of
which would inform the annual volume which couldlbgged from the Southern region 'being mindful
of achieving long-term Sustainable Yield and ojing sustainable use objectives consistent with th
Agreement®?

However the five year late review report on RFA{pess' stated:
It is somewhat concerning that...the requirement itiis not optional) to produce annual reports of
progress on meeting regional ESFM targets in ESEvighas not been delivered. This is surely ckntra
to accountability under the RFAS.

Statutes provide guidance as to their intent abdgenning, usually in an 'objects clause’. Copré&fer
interpretation of statutes that promote objectegislation. There is clear direction as to intetation of
supply commitments contained in RFAs. It is preddhat Regional ESFM Plarisyrest Agreements
and IFOAs:

this year.

29 Best Practices for Improving Law Compliance, abo2é.

% Southern Region Forest Agreement 28D2.4(d).

31 Auditor-Generals Report to Parliament, vol 1, 209

< http://www.audit.nsw.gov.au/publications/repditsincial/2009/vol1/pdfs/31_0173_forestry commissiof new south_wales.puf

32 Regional Forest Agreement for the Southern RegidiS3 20057(a);Forestry and National Park Estate Act 1998 Integdaf@restry
Operations Approval for the Southern Regab@(1); the PNF Code carefully avoids the wordiaimsble but provides: 'supply of timber
products from privately owned forests at a regrdse that can be maintained indefinitely for présard future generations'.

3 Regional Forest Agreement for the Southern Regid¥Sy 200! 8; like all reviews legislated for forestry operaticgither undertaken
four or five years late or not undertaken at &ils review has not been undertaken.

% Final Report on Progress with Implementation of NSaiéhal Forest Agreements: Report of Independesegsor November 2009
< http://www.daffa.gov.au/ _data/assets/pdf fil@D546711/assessors-report.pelfviewed 24 July 2010.
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will collectively specify the wood supply commitrterand their relationship to Sustainable Yi&ld.

Further it was stated when the Southern IFOA wasacess of enactment:
The IFOA also contains maximum timber volumes a#idwo be harvested annuaify.

Allowable volume of trees logged is legislated éoldased on 'sustainable yield' and FRAMES. The
volume of pulp removed in the Southern region ffier period 2002 to 2007 is equal to twelve percent
above the legislated allowable ¢0tThis is above the five percent allowed in IFOAuse 5(a) where it
provides, in essence, that FNSW must stay witterfitre percent rang®.

It is alleged that allowable volume figures in Egtion can be overridden by contractual commitsi&ht
This seemingly defeats the purpose of sustainablé gnd indeed legislation. On this assumptiomse

such as 'no more than' and 'up to' therefore &emte mean minimum volumes. If we were to take th
erroneous assumption further it would mean theslation and deligated legislation serves no purpose

The focus on the one term 'refelects contractuanociiments' at the expense of remaining legislasdn
itself indicium. There are many other clausesadrious pieces of legislation, intended to work in
conjunction with each other. Assumptions thatehemo maximum volume required therefore seems in
tension with the objects of legislative instruments

Overcutting

Dominating much desktop and industry documentsaisns that strict public forestry regulation and
'locking up' of areas has caused the need forterfeaestry’® However, long before RFAs were enacted,
questions of whether the native forest logging 8tduwas sustainable were being asKedt. seems real
causes of lack of wood supply are overcutting anaheous figures of sustainable yield. This has
resulted in shortened rotation tinf8és.

The NSW Scientific Committee suggests a safe migieriod for species conservation is 150-220
years®® Analysis using this rotation period over a fiftggear timeframe in the Southern region would
suggest 50-90 compartments should have been loggedhore than six times that, a total of 355
compartments, have been clear felled or patch Gdead**

In a letter dated 29 October 1998 from Ross Sigteyests NSW sales manager, Northern Rivers region
it states:

It has taken us just 2 years to completely exhidngstjuota volume in Casino, Urbenville, and Muruntbah

MA'’s and Tenterfield is all but finished.

% Southern Region Forest Agreement 28(2)(a); the Southern, Eden and Northen ESFM paesiue to expire this year.

% Recommendation letter to enact IFOA, Letter (HOFRGrom David Nicholson NSW EPA to DPI, 18 Api002, signed by Director
Waters and Catchments Policy (signed 18/4/02), nijchissistant Director General (Water & Air), DirecGeneral (signed Lisa Corbyn
19/4/02).

37 'A Draft Report on Progress with Implementatiorniref New South Wales Regional Forest Agreements9)2@esource and
Conservation Unit, NSW Department of Environment @fichate Change NSW, Appendix 4, p227.

3 Forestry and National Park Estate Act 1998 Integtef®restry Operations Approval for the SoutherniBegl 5(a); Forestry and
National Park Estate Act 1998 Integrated Forestrye@ions Approval for the Eden Regiolnb(a).

% Forestry and National Park Estate Act 1998 Integtef®restry Operations Approval for the SoutherniBegl 5(3)To avoid doubt, the
quantities of timber products specified in paragsaa) and (b) of subclause (2) do not impose iamaltion on the quantities of those
products that may be harvested under this approtal quantities referred to simply reflect contiatttommitments existing at the date of
this approval.

0 This erroneousness is perpetuated within the Famselves sdeorestry and National Park Estate Act 1998 Integdaf®restry
Operations Approval for the Southern Reghdate for cl 5(b)

41 seeSouth East Forests Conservation Council Inc v Dine@eneral National Parks and Wildlife and State Fateeof NSW1993]
NSWLEC 194, Deputy Director (Policy and Wildlife).

2 The current rotation times are between 5-15 yéargexample compartment 62 of South Brooman Statest has had ‘Timber Stand
Improvement’ twice and been logged nine times sit@®4, which is virtually every six years; see $euh Region — Compartment 62,
South Brooman State Forest, Bateman’'s Bay Managemeat Marvest Plan approved 8/5/09.

43 Loss of Hollow Bearing Trees Key Threatening ProcBspartment of Environmnet Climate and Water, NShie@itened Species
Website, < http://www.threatenedspecies.environmentgov.au/tsprofile/threat profile.aspx?id=20678ewed 25 July 2010.

4 ENSW Compartment Map and Annual Logging Recordpésiod 1995 to 2010, this shows 680 total numibepompartments.
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It must dawn on our top resources people eventtigditystands carrying a level of volume which if/on
a fraction of their capacity are already seriotslirouble. The only way to realise any of the vohu

that is there...would be to have an unlimited pulpkegtand clear fall the forest...

| suspect they ["the greens"] do know that we dagipg the game of Brer rabbit. | hope a re-rumhef
frames data without using the plots that end upénreserve system will give a more realistic pietiof
the] state of the forests...l wait with hope theg Erames data can deliver some figures, whichastipp
what we know to be the case on the ground. We just®ne last chance to come clean and be honest
about the way things are before this UNE RFA issiy State Forests will be held accountable for
whatever happens as a result of the RFA decisidrifahe industry has been led to believe that the
volume is there in this part of the State then hautd be held responsiblé®..

A memo from Ron Wilson, FNSW marketing manager ok Bmith CEO FNSW on a meeting with
Davis and Herbert in 2001 is revealifigDavis and Herbert (now Boral) expressed dissatigfn with
Forests NSW supply of logs. The companies allooatras 8000 cubic metres. Forests NSW stated 'the
company is currently undercutting it's allocatidrhigh quality large sawlogs'. The company clairttesl
reason they were undercutting was that FNSW hagnmoeided sufficient areas to produce sawlogs.
Forests NSW denied there were any problems of guptloffered to extend the allocation period det '
the company cut the 8000cu over two years'. FoNSW also stated Davis and Herbert were at fault
because they werent 'value adding'. The compagdsthey were unhappy about 'log merchandisirdy' an
that timber was being sent 'elsewhere’ which cbeldsed by the company. Forests NSW told the
company that ‘without a residue market on the soo#st the cost of producing sawlogs will be
significantly higher?’

Ten years later the situation has not improved. Barnes, FNSW regional manager stated:
the remaining multi-age forests resource is contingn end in the next two to three years.

Unfortunately in the Southern and Eden regionsetiean unlimited pulp market. A rerun of FRAMES
was due in 2006 as part of ESFM requirements. exanrof FRAMES has yet been undertaken.

Review or no review, logging more intensively vaffect remaining stand condition and ultimately
sustainable yield. Given overcutting whether prbhd private native forestry can ever achievedeal
of ESFM is doubtfuf?

Logged in South Brooman Stateeb

%5 New South Waled,egislative Assemblyorestry and National Park Estate Bill, 17 Novemh888, (Fraser), p10052.

46 Forests NSW internal memo Ron Wilson to Bob Silh @ary Keating, 9 October 2001, H.O. 61342; thse"or Lose' 20 yr wood
supply agreement provides for ‘increased volume$Qif and small sawlogs at one half of the compantgke' as of 2001.

4" The Eden Magnet, Thursday, March 11, 2010.

“8 Lunney D, Matthews A, Eby P, and Penn AM, 'Thadderm Effects of Logging for Woodchips on Smathidmal Populations' (2009)
36 Wildlife Researcl691; see Gibbons P, Lindenmayer D B, Barry S C, TalMtd, 'The Effects of Slash Burning on the Mortahind
Collapse of Trees Retained on Logged Sites in Soa#iten Australia’ (2000) 13%rest Ecology and Managemesit.
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IFOA and PNF Prescriptions for Species

In the Southern and Eden regions there are 25 cbmgats active in State forest and 46 PVPs which
mainly feed the pulp market. All of these contiiireatened and/or endangered speie@nce a species
has been listed by the Scientific Committee itgeigs numerous obligations for habitat conservafion.
Thousands of dollars have been spent both StatEedhetally on each species recovery plan and threat
abatement plan, yet despite this, and there bepigthora of legislation and regulations to conserv
biodiversity, native forestry operations are exempt

Scientists advocate an approach to conservaticdb@s maintaining ecosystem structure and function,
and therefore ultimately protecting more speéteBrotecting species and diversity enhances eeayst
resilience therefore species are able to mainkeim functions and processes.

The object of IFOAs are stated at s25 of the FNRREaA 'for the protection of the environment and fo
threatened species conservatin'.

The Scientific Committee's main recommendationgrtdect hollow dependant species were to establish
appropriate recruitment tree ratios as part ofN& Code under the NV Act, and adopt appropriate
policies for recruitment tree ratios with a stiggthminimum retention density in areas of Statedtyy
operations?

Both of these strategies for different land tenamesgiven High priority, both of these stratediase not
been implemented. Given that generally eucalygts hollows after about 120 years of age a sudtéena
rotation age would be one that allows forest vatoeggeneraté® Reducing forests to a flat rate of 5 or
less hollow bearing trees per hectare from an aptirof 27-37 hollow bearing trees per hectare puts a
risk expectations that future generations will ema such as the Greater glider in the wild.

Prescriptions for threatened species and habitetezwation in IFOAs and the PNF code are grossly
inadequate. Further neither a FOP or Harvest €darbe classed as a species impact statetdins
perfuncuntory to merely record species. Impactegging and post-logging burning on species amit th
habitat must also be recorded and monitored torertiie process in achieving conservation objectives

A comparison with a species recovery plan and tlalkatement plan for species and prescriptions
contained within the PNF Code and the IFOA TSL$lgpts the inadequacy of these prescriptions. The
results of this practice is reflected in numberghoéatened and endangered species rising in lithetine
increase in forests loggéd.

The regulators misconception of implementation $£.3 prescriptions has ensured that many breaches of

4% There are 91 forest dependant species of fautheiregion, National Parks and Wildlife, AtlasNW Wildlife,

< http://wildlifeatlas.nationalparks.nsw.gov.aufifeatlas/watlasSpecies.jspviewed 19 July 2010.

%0 See thé&Environment Planning and Assessment Act I&W), the Protection of Environment Operations Act 198BW), the
Threatened Species and Conservation Act 18#V), theEnvironment Protection Biodiversity and Conservatkar 1999(Cth),

National Parks and Wildlife Ad974(NSW).

1 Mclntyre S, Barrett G, Kitching R, and Recher H,é8ies Triage — Seeing Beyond Wounded Rhinos’ (1992)1@servation Biology
p604-606; Walker B, ‘Conserving Biodiversity ThrougboBystem Resilience’ (1995)@onservation Biology, p747.

%2 Forestry and National Park Estate Act 19965W) s25.

%3 Loss of Hollow Bearing Trees Key Threatening Procalseve n10; clicking on ‘Threat Abatement Stragiill take you to 'Review
and Amend or Adopt Existing Legislation or Poli¢jesicking on this will take you to 'All Prioritctions for this KTP', clicking on that

will take you back to 'All Priority Actions for tRiKTP'.

% Crane M J, Montague-Drake R M, Cunningham R B, anddrimayer D B, 'The Characteristics of Den Trees bydate Squirrel

Glider (Petaurus norfolcensis) in Temperate Austna¥Woodlands' (2008) 3&ildlife Researcl663.

%5 am obliged to note that, in my opinion, the BdES is an appallingly inadequate document, eye@dmmission standards. It suggests
they do not take the Act (and the conservatiomoa@gered fauna) very serious§tuth East Forests Conservation Council Inc v Directo
General National Parks and Wildlife and State Fosest NSW1993] NSWLEC 194, Deputy Director (Policy and Wifd) Mr David
Papps.

%6 For 2008 figures see < http://www.threatenedsgeenvironment.nsw.gov.au/index.aspXor 2000 and 2003 figures see

< http://www.environment.nsw.gov.au/soe/soe2003itdré/chp_6.3.htm#6.3.69and for 2006 figures see

< http://www.environment.nsw.gov.au/soe/soe200Gitdré/chp_6.3.htm#6.3.74
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licence conditions which have destroyed habitaelgone unpunished. Furthermore FNSW have
recommended to DECCW that many prescriptions bifiadl>’

Further the PNF Unit in DECCW have shown themselodse completely incapable of managing and
implementing the PNF Code and operations, appraviage than 70% of old-growth high conservation
value native forest for logging, according to imf@tion obtained through Parliament.

¢ o~

Rocky Outcro§ - Ioged in Mumbila Ste Forest and logged in Ienbog State Forest
Compliance and Enforceability

lllegal forestry practice has been defined as:
logging species protected by national law - (treeeefound on the CITES flora list).
logging outside concession boundaries
logging in protected areas
logging in prohibited areas such as steep slopes,banks and catchment areas
removing under/over-sized trees
extracting more timber than authorised
logging when in breach of contractual obligations
restricting information about procurement contracts
tailoring contract specifications to fit a speciigpplier
failing to meet licence provisions including poiari control standards

Currently in NSW all of the above is occurritigllilegal forest activities have far-reaching econg

social and environmental impacts including ecolafgttegradation and exascerbation of climate change.
On the South Coast there are varying forms of S$atetioned land clearing. From farmers wanting to
obtain more land for their commercial purposeghay, or past owners have degraded their landdb su
an extent that they cannot grow crops on it (clex@tange being a mitigating factor), to Forests NSW
desperately trying to sustain twenty year wood Buggreements with the chipmill and BofalLogging

is undertaken by Forests NSW or their contraciehgther on private or public land.

Although codes of practice are generally ‘aspiraiahey may be recognised as legal instrumerds an
accorded formal stature as legislative instrumekithiere they set out standards for compliance tineyn
create enforceable obligations.

Forests NSW, or any other person is subject tadinelitions of the IFOAs including the terms of the

57 Original Eden TSL cl 6.6 Southern Brown Bandicsmiodon Obesulua) An exclusion zone of at least 200 hectares tveist
implemented around each record of the species; dedeBden TSL now has very small buffer zone aseemidd by Nadgee Cpt 62 harvest
plan; the SBB is an EPBCA endangered species.

8 See all correspondence SEFR to DECCW 2001-2010.

%9 On the south coast logs from private nativedtzemake up 10% of the total volume that goesieoEden chipmill, URS Environmental
Assessment Eden Biomass Power Station; on the coast the estimated annual volume of private ndtikest timber harvested is
270,000 m3.
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relevant licence® Under the PNF Code forestry operations undepanoed PVP must be conducted
in accordance with all provisions of the Céddoth the IFOA and the PNF Code contain the
precautionary principle and principle of intergeatemal equity.

In Environment East Gippsland Inc v VicFor¢2809] VSC 386 Mr Justice Forrest held at 80:
| am not persuaded that the reference to the ptiecawy principle is, at least on the analysis
required for this application, simply a statemenvlgective or lofty principle... It is the terms of
the Code and the emphasis on the mandatory ndtthe obligation on VicForests both before
and during operations that satisfies me that tiseagprima facie case that it was obliged to
comply with the Code in relation to both the apgiion of the precautionary principle and the
consideration of expert evidence relevant to tlea #ine subject of logging.

The case as it stands is that in practice eitreetapging contractors are not reading the legstatir the
drive for financial gain outweighs the need to comwith regulations? This combined with the threat of
enforcement and monetary loss being minimal coaeld bompelling factor for non-compliance. As
FNSW and contractors are currently out of contrbéwit comes to regulation and compliance there is
therefore little hope that the legislation will leathe desired affect regardless of adeqtracy.

S i 1
Ry
o] | éﬂw 0 W o T

Logged in Mogo o Loggedin South Brooman Milton lLadulla IéEC rainforest logging

Regulatory Response

Non-compliance relies on lack or inadequacy of l&tguy response. The current ‘whole of government
approach has resulted in the original regulatondpeubsumed, the establishment of a ‘forestry unit'
within a government department which regulate agrogjovernment department, who both seem to have
the same goét.

In deciding whether or not to prosecute the mogiortant step is the decision. In the interesthef
environment, the offender and the community atdargre must be taken to ensure that the rightidacis

6 Forestry and National Park Estate Act 1998 Integtaf@restry Operations Approval for the Eden Redi®A9 the new unreviewed
amended IFOAs make no mention of this clause.

®1 Private Native Forestry Code of Practice for SouthR@W 200&! 1(2).

62 seeMinister for the Environment & Heritage v GreersrgNo 2)[2004] FCA 741; for the classic "I thought | didmiéed approval”, and
"the clearing was routine agricultural managemetivigies"; and Appellants 'outline of argument' et
http://www.envlaw.com.au/greentreel3.pdfand see alsDirector-General, Department of Environment and GliemChange v Walker
Corporation Pty Limited (No 22010] NSWLEC 73; Shoalhaven Council are seemingth@forefront of action compared to Bega and
Eurobodalla Councils, see <
http://www.shoalhaven.nsw.gov.au/council/pubdoastsmion/indicator%20results%2005/Vegetationclef@b2005.htn.

63 See Smith J, 'Making Law Work: Compliance andoEcément of Native Vegetation Laws in NSW' (2008)r@pactp3-5; for an
insightful history of the 'Redgums decision' seat:@, 'River Red Gum: Barking Owls and Broken Laws anNturray River' (2009) 88
Impactp6-10.

% The regulator is Department of Environment, Ctenahange and Water ("DECCW'); 'DECCW will continue turkmwith Forests
NSW. The State forests of the Eden Forestry Regioare set aside by the Eden RFA 1999 to provide eagteed timber supply to
industry. Please be assured that the NSW GoverrenenDECCW are working to protect the koala poparfatind at the same time
promoting regional economic development and empétihi_etter to L Bower from M Saxon, Acting Directsouth, DECCW
Environment Protection and Regulation, May 7, 2010.
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is made. The wrong decision will undermine theficiamce of the community in the criminal justice
systenf?

Justice Lloyd stated iDirector-General of the Department of Land and W#&enservation v
Greentree & Anof2002] NSWLEC 102 that:
In my opinion the balancing of the legitimate puabhterest in the conviction of a crime and punishin
of those who may be guilty against ensuring thatdéfendants are able to meet the case sought to be
made against them, requires that greater weightighoe given to the formét.

If the offender has made deliberate attempts taeairtheir offences, previous administrative respsn
to contraventions have not resulted in compliatiee pffender shows no contrition and the commuuiity
the area, and indeed Australia as a whole, expatthe offences will be dealt with by prosecution,
conducted in public before a court, then theregag grounds for prosecutiéh.

The two strongest forces ensuring environmentalpdiamce are criminal prosecutions and potential
clean-up liability®® Regulators in Australia have been accused ofitileging the full scope of the penalty
provisions and focusing on the 'less robust optfénEhis is evidenced by the current regulatory respo
practice of relying on voluntary agreement. Ifulegors continue to implement the softer penalty
provisions the deterrence objects of the legistatwdl be, and have been, greatly undermined.

A successful strategic approach to better law c@ngpé in the forest sector is needed by increasing
clarity, transparency and consistency of forestfanest-related legislation.

This could be achieved by encouraging consistehtlyeoregulatory framework to ensure that laws db n
contradict others within the forest legal frameworlother sectors, ensuring accountability androbiof
forestry operations at the local level, ensurirag th-country industrial capacity does not exceed
sustainable supplies, for instance, by conductagibility studies and/or closing down mills.

It could also be achieved by promoting the indepewd of the regulator, giving the regulator and
authorised officers stronger enforcement powerscagalting transparency of the regulatory processes.

As none of the above suggestions will be implentated as the current criminal behaviour is so

entrenched we have little faith that any code gislative instrument will be adhered to and lesth feénat
the regulator will enforce compliance.

Logged in Bwe State Forest Logged in Dampier and Nadgee

% Prosecution Policy of the CommonwealllRP Prosecution Guidelines, 2009

% SeeDirector-General of the Department of Land and Walenservation v Greentree & Anf2002] NSWLEC 102, Lloyd J at
[126] quoting Mason CJ, Deane and Dawson Ridlgeway v The Que¢h994] HCA 33 at [38].; see also Australian Governine
Department of the Environment, Water, Heritage tredArts,Compliance and Enforcement Policy

57 DEWHA Compliance and Enforcement Poliéystralian Government, 2009,
<http://www.environment.gov.au/about/publicationgip/compliance-enforcement-policy.PBRiewed 16 June 2010.

®  Smith S L, 'Doing Time for Environmental Crima$te United States Approach to Criminal EnforcemérErvironmental Laws'
(1995)12(3)Environment and Planning Law Journd68; WA Department of Environment and Conservati@zulc 2010? a three month
jail sentence for Munglinup farmer Maxwell Szul@, 2uly 2010 < http://au.news.yahoo.com/thewestiaaking/7659368/wa-farmer-
jailed-for-contempts.

%9 The Australian Network of Environmental Deferidédffices,Independent Review of the Environment ProtectionBindiversity
Conservation Act 199%ubmission 189, p15, <http://www.environment.gaXeabc/review/publications/interim-report.htmlor <
http://www.environment.gov.au/epbc/review/submissipubs/189-australian-network-of-environmentakdders.pdf viewed 16 June
2010.
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Conclusion

It is difficult to see how broadscale clearing atiae forest can equate to improving environmental
outcomes? Or how a logging event can be defined as regénaraCarefully avoiding the word
sustainable, the objects of the PNF Code are statetisuring:
supply of timber products from privately owned fetiseat a regular rate that can be maintained
indefinitely for present and future generationsleviit the same time maintaining non-wood values at
above target levels considered necessary by sdoietlge prevention of environmental harm and the
provision of environmental services for the comrgood’*

Due to failure to enact principles of ESFM, pridegof inter-generational equity in meeting the\abo
objective seems in doubt. Further due to cur@ggihg practices it is difficult to argue that maiming
environmental values at or above target levelsbeaachieved. Given current knowledge on causgs an
effects of climate change it would be difficultaogue that continuance of logging could maintaeséh
levels given the amount of environmental harm cdug@ertainly with regard to climate change and
extinction of species it would be very difficult éaogue that logging was ‘for the common good'.

Thus far legislative instruments regulating conagon have proved inadequate to meet standards of
nature conservation. Regulatory response has grioaelequate to deter offenders. The combination o
non-compliance, inadequate legislation and lackpgiropriate regulatory response could ensure that
extinction of species is a certainty.

On the south coast the distinction between consiervan protected areas in public ownership and
conservation on privately owned land is becomingewias more private native forestry is undertaldéen.
seems, while there is no guarantee of survivdténcoming years, there is more chance for specileeyi
are resident in National Parks, threats of habigaitg consumed by 'reduction burns' aside.

Political will is crucial to improving forest lanompliance and ensuring that measures taken have
positive outcomes for conservation that are lorsgitg. As there has been no compliance and canigu
over-logging, the only positive outcome for consgion would be to end native forest logging. The
challenge now for public native forest conservat®to pressure political will to transfer all Staiwned
land to National Parks co-managed with traditianahers.

This measure could put increased pressure on eriaatl therefore legislation should be enactedngalt
logging of all native forest. The anticipatiortligt, with increasing knowledge of the link between
climate change and forest degradation, landownetssvernment will cease logging of native forest.
Until then species who can not speak or defend $kebras are reliant on political will and the cafe o
developers, farmers, loggers and multinationals.

IrondaOrchid Bega Wattle East Lynne Midge Orchid
(logged in Wandera State Forest) (logged in Mumbulla State Forestflogged in South Brooman State Forest)

0 private Native Forestry Code of Practice for SouthR®W 200®1; see Gibbons P, Briggs S V, Ayers D, Seddon yleD®, Cosier P,
McElhinny C, Pelly V, Roberts K, 'An Operational Methto Assess Impacts of Land Clearing on Terredgiadliversity' (2009) 9
Ecological Indicator26.

1 Private Native Forestry Code of Practice for Southi$\W 200$1.
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