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Submission on Draft EEC Guidelines 
  
Despite much scientific knowledge about the value of healthy forests as habitat conservation and carbon 
sinks, native forests in New South Wales can be logged with approval in varying ways depending on land 
tenure.1  Conservationists have for some time lobbied strongly for conservation of both public and private 
lands, effective regulation and regulatory response to native vegetation degradation and land clearing, and 
advocated for stronger legislation governing native forest management.2   
 

Over-logging of public forests has seen private forests, once envisioned as reservoirs of conservation, 
targeted, particularly in Northern regions, to supplement government wood supply agreements.  
Fortunately traditional distinction of conservation on land tenures within the wider community is 
changing.  Due to increasing public knowledge on climate change it is understood there needs to be 
considerably more conservation, both on public and private land.3    
 

Both State and Commonwealth legislative instruments regulating conservation have thus far proved 
inadequate to meet international and scientific benchmarks of nature conservation.  The statutes and 
delegated legislation is inadequate and there is lack of compliance and enforcement. 
 
Commercial logging does not 'maintain or improve' the environment under any circumstances - it is a 
recognised threat to the environment.  If 'environmental outcomes' are furthering species to extinction and 
increasing degradation of native forest then currently all native forestry is complying with the 
requirements of the Private Native Forestry Code of Practice ("PNF Code").  Logging under the EHP will 
not improve forest structure of the EEC, particularly when it is 80% of the total EEC.  This is more 
Forests NSW spin on an already flawed piece of delegated legislation.  The Guideline refers to 'thinning' 
operations, but there is already a 'thinning' pathway under the PVP developer.  In the southern and Eden 
regions the term thinning is synonymous for clearfelling or patch clearfelling. 
 
South East Forest Rescue is absolutely opposed to the proposed Guideline.  We call for its immediate 
withdrawal.  It opens a massive loophole in the native vegetation laws and further entrenches the 'cut and 
run' mentality of the native forest logging industry.   
 
Native Forestry on Private Land - Improving and Maintaining?  
 

Under the Private Native Forestry Code of Practice ("PNF Code") broadscale clearing for purposes of 
private native forestry 'improves and/or maintains environmental outcomes' if it complies with 
requirements of the Code.4  The PNF Code provides that any area cleared must be allowed to regenerate 
and not subsequently cleared 'except where otherwise permitted'.5  A landowner can also seek 
development consent to undertake private native forestry outside provisions of the Code under the Native 
Vegetation Act 2003 (NSW) ("NV Act").6  Landowners must prepare a Property Vegetation Plan ("PVP"), 

1  Steffen W, Burbridge AA, Hughes L, Kitching R, Lindenmeyer D, Musgrave W, Stafford Smith M and Werner PA, Australia's 
Biodiversity and Climate Change: a Strategic Assessment of the Vulnerability of Australia's Biodiversity to Climate Change, A Report to the 
Natural Resource Management Ministerial Council commissioned by the Australian Government, CSIRO Publishing, (2009); see Park H, 
Biodiversity: Regulatory Frameworks Briefing Paper 3/2010, New South Wales Parliamentary Library Research Service (2010).  
2  For one example of lobbying of government to enact regulations on private land see National Park Association,  
< http://www.npansw.org.au/web/journal/200604/logging.htm > viewed 23 July 2010. 
3  Galaxy Poll, Galaxy Research- 28/30 May 2010, Job:100502A, three in four (77%) Australians want the government to stop the logging of 
native forests, almost three in four (72%) Australians favour the Federal Government assisting logging contractors to take redundancies, 
retrain or move permanently to a plantation based industry. 
4  For a comprehensive background and critique see Prest J, 'The Forgotten Forests: the Environmental Regulation of Forestry on Private 
Land in New South Wales between 1997 and 2002' Phd Thesis, Centre for Natural Resources Law and Policy, university of Wollongong, 
(2003), available at < http://ro.uow.edu.au/theses/413 >; under the Native Vegetation Conservation Act 1997 (NSW) regional committees 
were formed, to produce regional vegetation management plans allegedly to designate areas of high conservation value; the Native 
Vegetation Act 2003 (NSW) did not come into effect until 2005. 
5  Private Native Forestry Code of Practice for Southern NSW 2008 Introduction p1. 
6  Private Native Forestry Code of Practice for Southern NSW 2008; the Sivicultural Guidelines state it is 'heavily based' on Florence RG, 
Ecology and Silviculture of Eucalypt Forests, CSIRO Publishing, Melbourne, 2004, which was prepared for use with the Native Vegetation 
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then a Forest Operation Plan ("FOP") which must contain recorded locations of any listed populations or 
endangered ecological communities.7   
 

While the FOP must contain details of flora and fauna management actions, it is not required to mention 
impacts logging will have on those species.  Further, if there are records of species in adjoining areas of 
public land, species can be ignored for FOP preparation if it can be demonstrated that species have been 
protected and conditions of the relevant Threatened Species Licences ("TSLs") or Integrated Forestry 
Operation Approvals ("IFOAs") have been met'.8   
 

The PNF Code provides that if there are not enough hollow bearing trees, that extra recruitment trees from 
the ‘next cohort’ must be retained, so total numbers of hollow bearing and recruitment trees retained in 
each 2ha area is 20.   
 

Loss of hollow bearing trees has been listed as a Key Threatening Process since 2007.9  A discussion of 
conservation measures in place to maintain these hollow bearing trees in 1999 highlighted the following 
points: 

Tree mortality is high; the ratio of one recruit tree to one hollow bearing tree is unlikely to maintain the 
targeted number of hollow bearing trees in Net Harvest Areas in the mid to long term.10   

 

There is a threat abatement plan for this Key Threatening Process yet habitat to recruitment tree ratio in 
the PNF Code is still one to one.11  This is despite the Expert Panel stressing that persistence and 
perpetuation of hollow bearing trees is imperative for survival of forest fauna.12   
 

Rotation time definitions in the Code seem parlous and seem dependent on a basal area count to assess the 
stocking rate of the stand.13  Of note is the inclusion of the outdated native forest logging industry 
catchphrase 'promote regeneration through disturbance'.14  This terminology is in conflict with much 
scientific knowledge.  Many scientists doubt the success of what is called 'natural seeding' after logging 
for eucalypt species.15  If this argument held true there would be no burgeoning issue of lack of supply.16 
 

Conservation Act 1997, yet there is no mention of climate change or its effects in this work; Florence stated in his 1984 thesis "When an 
mature, mixed eucalypt-rainforest community is felled and the debris burned, massive Acacia regrowth may develop very rapidly from soil-
stored seed" in Florence R G, and Marsh J P, 'Soil Factors Limiting the Establishment and Vigour of Spotted Gum Regrowth' (1984) 
Department of Forestry, ANU Research Project. 
7  Listed under schedules of the Threatened Species Conservation Act 1995 (NSW) and in the Listed Species Ecological Prescriptions for 
Southern NSW Forests.  
8  Private Native Forestry Code of Practice for Southern NSW 2008 cl 2.1; the PNF Code also contains provisions for Australian Group 
Selection ("AGS") despite the finding that this patch clear felling has significant impact on species and their habitat.  
9  Threatened Species Conservation Act 1995 (NSW) Sch 3 s8;  
< http://www.environment.nsw.gov.au/determinations/LossOfHollowTreesKtp.htm >. 
10  See 'Review of Protective Measures and Protective Measures and Forest Practices - Biodiversity Workshop Southern Region' Ecologically 
Sustainable Forest Management Group, July 1999, Project No. NA45/ESFM p176-177. 
11  Threatened Species and Conservation Act 1995 (NSW) s74 and s90A; A threat abatement plan sets out recovery and threat abatement 
strategies that must be adopted for promoting the recovery of each threatened species, population and ecological community to a position of 
viability in nature and for managing each key threatening process. 
12  Review of Protective Measures, above n11; see also Goldingay R, 'Characteristics of Tree Hollows used by Australian Birds and Bats' 
(2009) 36 Wildlife Research 394; see also Gibbons P,  Lindenmayer D B,  'Issues Associated with the Retention of Hollow-Bearing Trees 
Within Eucalypt Forests Managed for Wood Production' (1996) 83 Forest Ecology and Management  245. 
13  Lindenmayer D B, Franklin J F, Fischer J, 'General Management Principles and a Checklist of Strategies to Guide Forest Biodiversity 
Conservation' (2006) 131 Biological Conservation 433. 
14  Bizarrely the PNF Code provides at cl 3.3: The minimum stand stocking…must be achieved within 24 months of a regeneration event; 
and at (2) In this clause, regeneration event is a harvesting or thinning operation. 
15  See Fischer J, Lindenmayer D B, 'The Conservation Value of Paddock Trees for Birds in a Variegated Landscape in Southern New South 
Wales: Species Composition and Site Occupancy Patterns' (2002) 5 Biodiversity and Conservation 807. 
16  Bauhus J, McElhinny C, and Alcorn P, 'Stand Structure and Tree Growth in Uneven-Aged Spotted Gum (Corymbia maculata) Forests: 
Some Implications for Management' (2002) 75 Forestry 451, 'only a small proportion of trees are growing at an acceptable rate'; the forests 
in the Southern region have been targeted for woodchip production as there is a predominance of Spotted gum, Stringybark, Silvertop Ash 
and Brown Barrel forests.  This is because they are blonde wood.  Spotted gum is particularly targeted as it is a softwood.  10-15 years after 
heavy logging a quarter of a compartment will have no Spotted Gum regrowth at all, and in the remaining area any Spotted Gum will be 
relatively weak and usually dominated by more vigorous Acacias.  Where Spotted Gum seedlings become established, they lack the early 
vigour of Acacia and other shrub species.  The more vigorous Acacia regrowth often overwhelms eucalypt seedlings, because unlike the 
hard-coated Acacia seed, eucalypt seed will only remain viable for a short time in the soil, probably no more than 6-12 months. 
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It seems on analysis that prescriptions for habitat protection and conservation contained in the PNF Code 
are inadequate.  Due to lack of available data it is difficult to know whether prescriptions are being met on 
private land.17  Given that requirements for species 'protection' under the TSLs or IFOAs are not being 
met on public land, due to non-compliance of legislation and delegated legislation, if logging has occurred 
on adjoining State forest land it would be difficult to argue that species have been protected.18   
 

A comparison of public and private forestry codes shows the PNF Code is modelled on the IFOAs that 
allegedly apply to public State forests which fall under Regional Forest Agreement areas.  Under IFOAs 
many severe breaches are being classed as 'technical' by the regulator.  This is often without the regulator 
viewing the breach.  While the regulator has instigated proceedings on land clearing enacted without 
approval there seems to be some reticence to enforce compliance of the PVPs.19   
 

Issues for auditors hinge on access.  Gaining access to audit public State forest can be difficult for non-
government auditors.  Gaining access to audit private forest logging operations is nearly impossible.  A 
breach with proof of actual harm is not leading to civil penalty or injunction, what chance a breach 
without proof.   While some law is better than none, if law is inadequate and not backed up with 
appropriate regulatory response it is dormant law.20   

 

17  The Annual Report on Native Vegetation 2008 provides that in New South Wales in 2008, 2060ha of land was legally cleared under 
approved private Harvesting Plans, while overall there was a total reduction of over 48 193ha of 'native woody vegetation'; NSW Annual 
Report on Native Vegetation 2008, Department of Environment Climate Change and Water, p2; a condition of the Native Vegetation 
Regulations at s12: The Minister is to make publicly available on the Internet: (a) the Global Positioning System ("GPS") coordinates of the 
location of land that is the subject of a development consent or PVP that provides for broadscale clearing of native vegetation on the land; Of 
note is that the reporting of private native forestry on the regulators website is grossly inadequate, the map coordinates for PVPs are 
erroneous and there are no figures for actual logging events or ares logged; if calculated on the PVP register for Southern 1097ha were 
logged in 2010, however without data, analysis is impossible,  this is indicative of the secrecy that surrounds PNF.  
18  Of  interest the 'business as usual' approach by State forestry is causing some concern among landowners post logging. The main concerns 
seem to be badly eroded snig tracks and the amount of debris left behind; for a Queensland example see Ryan S, Taylor D, 'A Methodology 
for Private Native Forest Extension in South East Queensland' (2001) The Regional Institute,   
< http://www.regional.org.au/au/iufro/2001/ryan.htm >. 
19  See Director-General of the DECC v John Rae [2009] NSWLEC 137; Director-General, Dept of Environment and Climate Change v 
Calman Australia Pty Ltd; Iroch Pty Ltd; GD & JA Williams Pty Ltd t-as Jerilderie Earthmoving [2009] NSWLEC 182; Director-General 
of the Department of Environment and Climate Change v Hudson [2009] NSWLEC 4; Department of Environment and Climate Change v 
Olmwood Pty Limited [2010] NSWLEC 15. 
20  Gunningham N, 'Environmental Auditing: Who Audit’s the Auditors?' (1993) August Environmental and Planning Law Journal  229 "If 
the audit is conducted, particularly internally, by the firm's own employees, then the internal auditors may come to share the same  
corporate goals"; for definition of 'Fox in the Hen House' see Titelman G, Random House Dictionary of Popular Proverbs and Sayings, 
Random House, New York, (1996), the proverb has been traced back to 'Contre-League' (1589); the similar phrase in Latin ovem lupo 
commitere is 'to set a wolf to guard sheep'. 
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"Logging can occur in endangered ecological communities as part of an approved 'Ecological Harvesting 
Plan' if approved by DECCW'.21   

 
The erroneous statement that broad scale land clearing can in any way be improving environmental 
outcomes is indicative of the whole native forest logging industry dogma.  If the point of listing a 
community is that it is endangered then to allow logging in endangered ecological communities seems in 
complete conflict with everything known about biodiversity, climate change and the link to forest 
degradation.  It is also in tension with other legislative instruments. 
 
Further the Guideline will breach the Environment Protection and Biodiversity Conservation Act 1999 
(Cth) by opening up federally listed EECs for logging in areas both inside and outside RFA regions. 
 
Native Forestry on Public Land - Maintaining and Enhancing? 
 

In dealing with questions of private native forestry it is necessary to deal with forestry on public land for 
two reasons.  The first reason is most forestry on the south coast is conducted by the same contractors 
who are tenured to Forests NSW and the second reason is trees either go to the chipmill or for firewood.22   
 
Questions posed by commentators when legislation was enacted  in 1998 have been mostly answered.  
Regional Forest Agreements ("RFAs") have not fulfilled their purpose, the Forestry and National Park 
Estate Act 1998 (NSW) ("FNPE Act") and delegated legislation has not been adhered to and vast tracts of 
land have been clear-felled, patch clear-felled and burned.23  Over the last ten years unlawful logging of 
rainforest and old-growth, of threatened and endangered species habitat, of endangered ecological 
communities, of gazetted Aboriginal Place, of National Park, of FMZs, of Special Protection Zones has 
occurred in direct breach with legislative instruments.24  There is systemic non-compliance by the whole 
native forest logging industry.25   
 

Prosecutions have been far and few between for illegal clearing on private land, however they have been 
non-existent on public land.26  While provisions in codes and legislative instruments are inadequate prima 
facie there is requirement to comply with them.   
 

Illegal activities and practices in the forest sector have been defined for some time.27  There are a number 
of underlying causes identified as contributing to occurrences of illegal forestry practices.28  Flawed policy 

21  Private Native Forestry Code of Practice for Southern NSW 2008 cl 4 Table C. 
22  On the south coast logs from private native forestry make up 10% of the total volume that goes to the Eden chipmill, URS Environmental 
Assessment Eden Biomass Power Station; on the north coast the estimated annual volume of private native forest timber harvested is 
270,000 m3.  
23  For an historic legal overview of the RFAs see McDonald J, 'Regional Forest (DIS) Agreements: The RFA Process and Sustainable Forest 
Management,' (1999) Bond Law Review 295; while much in the article is correct the CAR was neither comprehensive nor scientifically 
rigorous; see also Tribe J, 'The Law of the Jungles: Regional Forest Agreements' (1998) 15 Environment and Planning Law Journal 2; see 
Park H, 'Fragments of Forest Management, a Private Practice: an Assessment of the Implementation of the Regional Forest Agreements on 
Private Land in the Southern and Eden Regions of NSW' (2006) 10 Australasian Journal of Natural Resources Law and Policy 2, p183. 
24  For review of the RFAs 'progress' see Daines S, Mackenzie S, Stone L, Whan T, 'Public Comment Submission on the Draft Report on 
Progress with Implementation of NSW Regional Forest Agreement(s)' (2009) South East Forest Rescue submission on the Draft 
Implementation Report RFA review 2009, available at < http://www.lisaandtony.com.au/submissions.htm >.  
25  An example of this is the TSL Non-compliance Register for the Southern region is non-complying, in that it is not current and only 
available up until 2007; the Southern region EPL Non-compliance Register is unavailable; breaches are recorded as 30 verbal warnings, 20 
written warnings, 1 PIN, 25 'other' in 2002 - 2007; the EPL and TSL non-compliance register for Eden is 'not available'.  
26  To date on the south coast Forests NSW has received two fines and 41 warning letters, this is despite the illegal clearing of 100ha of 
Kosciusko National Park and the gazetted Aboriginal Place on Mumbulla Mountain; there has been one prosecution on the north coast by 
the EPA and recently a fine for logging an EEC; information provided by DECCW EPR Forestry Unit and NEFA. 
27  Best Practices for Improving Law Compliance in the Forestry Sector, FAO Forestry Paper 145, Food and Agriculture Organisation of the 
United Nations International Tropical Timber Organisation Rome, 2005; logging species protected by national law, logging outside 
concession boundaries, logging in protected areas, logging in prohibited areas such as steep slopes, river banks and catchment areas, 
removing under/over-sized trees, extracting more timber than authorised, logging when in breach of contractual obligations, restricting 
information about procurement contracts, tailoring contract specifications to fit a specific supplier, failing to meet licence provisions 
including pollution control standards.  
28  For a revealing example into farmer (and logger) mindset see R v Boyle, Channel 7 News aired on 8 December 2004,  
< http://www.envlaw.com.au/boyle.html >; on an optimistic note DECCW have initiated four proceedings in the LEC for clearing native veg 
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and legal framework, corruption both in the public and private sector, insufficient information about 
forest resources operations, high demand for cheap timber and minimal law enforcement are some 
examples.29    
 

The Southern Region Forest Agreement 2002 states the overriding intention of forest management across 
all tenures is to 'maintain and enhance all forest values in the environmental, social and economic interests 
of the State'.30 
 

If the overriding intention of agreements and legislation is to 'enhance forest values' it would be hard to 
argue compliance, given the evidence of clear-felling, patch clear-felling, burning, and lack of 
regeneration of native forests, therefore native forest management has failed to achieve this objective.  
Certainly lack of regeneration has brought into question sustainability of future timber supply.  
 

Perhaps this is because principles of Ecologically Sustainable Forest Management ("ESFM") are not only 
unachievable based on current logging practices, but like most legislated requirements for State forests, 
regardless of it being included in regulations, it has not been implemented. 
 

Loose Lipservice Sinks Species - HMAS Sustainable? 
 

In 1998 FRAMES data was run using all land tenure, that is, land that would be included in the future 
reserve system.  The effect of this was to overestimate sustainable yields.  This means Forests NSW 
overestimated the amount of trees they could log and still be sustainable.  Forrests NSW then hid real data 
by amalgamating plantation and native forest volume figures.31  Further the native forest logging industry 
has increasingly been overcutting to meet wood supply agreements and has not undertaken legislated 
reviews of sustainable yield. 

 

The term ESFM was used in drafting of forestry law and delegated legislation.  State and Federal 
Governments confirmed their commitment to the National Forest Policy Statement by agreeing to 
develop and implement Ecologically Sustainable Forest Management.32   

 

As a requirement of ESFM NSW agreed to undertake a review of Sustainable Yield every five years using 
Forest Resource and Management Evaluation Systems ("FRAMES") and information bases.  Results of 
which would inform the annual volume which could be logged from the Southern region 'being mindful 
of  achieving long-term Sustainable Yield and optimising sustainable use objectives consistent with this 
Agreement'.33   
 

However the five year late review report on RFA 'progress' stated:  
It is somewhat concerning that…the requirement (i.e. it is not optional) to produce annual reports of 
progress on meeting regional ESFM targets in ESFM Plans has not been delivered.  This is surely central 
to accountability under the RFAs.34

 
 

Statutes provide guidance as to their intent at the beginning, usually in an 'objects clause'.  Courts prefer 
interpretation of statutes that promote objects of legislation.  There is clear direction as to interpretation of 
supply commitments contained in RFAs.  It is provided that Regional ESFM Plans, Forest Agreements, 
and IFOAs:  

this year.  
29  Best Practices for Improving Law Compliance, above n26.  
30  Southern Region Forest Agreement 2002 cl 1.4(d).  
31  Auditor-Generals Report to Parliament, vol 1, 2009, at  
< http://www.audit.nsw.gov.au/publications/reports/financial/2009/vol1/pdfs/31_0173_forestry_commission_of_new_south_wales.pdf >.  
32  Regional Forest Agreement for the Southern Region of NSW 2001 s7(a); Forestry and National Park Estate Act 1998 Integrated Forestry 
Operations Approval for the Southern Region cl 7(1); the PNF Code carefully avoids the word sustainable but provides: 'supply of timber 
products from privately owned forests at a regular rate that can be maintained indefinitely for present and future generations'.  
33  Regional Forest Agreement for the Southern Region of NSW 2001 cl 8; like all reviews legislated for forestry operations either undertaken 
four or five years late or not undertaken at all, this review has not been undertaken.     
34  Final Report on Progress with Implementation of NSW Regional Forest Agreements: Report of Independent Assessor, November 2009 
< http://www.daffa.gov.au/__data/assets/pdf_file/0007/1546711/assessors-report.pdf  >, viewed 24 July 2010. 
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will collectively specify the wood supply commitments and their relationship to Sustainable Yield.35 
 

Further it was stated when the Southern IFOA was in process of enactment: 
The IFOA also contains maximum timber volumes allowed to be harvested annually.36 

 

Allowable volume of trees logged is legislated to be based on 'sustainable yield' and FRAMES.  The 
volume of pulp removed in the Southern region for the period 2002 to 2007 is equal to twelve percent 
above the legislated allowable cut.37  This is above the five percent allowed in IFOA clause 5(a) where it 
provides, in essence, that FNSW must stay within the five percent range.38   
 

It is alleged that allowable volume figures in legislation can be overridden by contractual commitments.39  
This seemingly defeats the purpose of sustainable yield and indeed legislation.  On this assumption terms 
such as 'no more than' and 'up to' therefore are taken to mean minimum volumes.  If we were to take this 
erroneous assumption further it would mean the legislation and deligated legislation serves no purpose.   
 

The focus on the one term 'refelects contractual commitments' at the expense of remaining legislation is in 
itself indicium.  There are many other clauses in various pieces of legislation, intended to work in 
conjunction with each other.  Assumptions that there is no maximum volume required therefore seems in 
tension with the objects of legislative instruments.   
 

Overcutting 
Dominating much desktop and industry documents is claims that strict public forestry regulation and 
'locking up' of areas has caused the need for private forestry.40  However, long before RFAs were enacted, 
questions of whether the native forest logging industry was sustainable were being asked.41  It seems real 
causes of lack of wood supply are overcutting and erroneous figures of sustainable yield.  This has 
resulted in shortened rotation times.42  
  

The NSW Scientific Committee suggests a safe rotation period for species conservation is 150-220 
years.43  Analysis using this rotation period over a fifteen year timeframe in the Southern region would 
suggest 50-90 compartments should have been logged, yet more than six times that, a total of 355 
compartments, have been clear felled or patch clear felled.44   
  

In a letter dated 29 October 1998 from Ross Sigley, Forests NSW sales manager,  Northern Rivers region  
it states: 

It has taken us just 2 years to completely exhaust the quota volume in Casino, Urbenville, and Murwillumbah 
MA’s and Tenterfield is all but finished. 

  

35  Southern Region Forest Agreement 2002 8(2)(a); the Southern, Eden and Northen ESFM plans are due to expire this year. 
36  Recommendation letter to enact IFOA, Letter (HOF2042) from David Nicholson NSW EPA to DPI, 18 April, 2002, signed by Director 
Waters and Catchments Policy (signed 18/4/02),  Acting Assistant Director General (Water & Air), Director General (signed Lisa Corbyn 
19/4/02). 
37  'A Draft Report on Progress with Implementation of the New South Wales Regional Forest Agreements (2009)', Resource and 
Conservation Unit, NSW Department of Environment and Climate Change NSW, Appendix 4, p227.  
38  Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region cl 5(a); Forestry and 
National Park Estate Act 1998 Integrated Forestry Operations Approval for the Eden Region cl 5(a). 
39  Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Southern Region cl 5(3)To avoid doubt, the 
quantities of timber products specified in paragraphs (a) and (b) of subclause (2) do not impose any limitation on the quantities of those 
products that may be harvested under this approval. The quantities referred to simply reflect contractual commitments existing at the date of 
this approval. 
40  This erroneousness is perpetuated within the IFOAs themselves see Forestry and National Park Estate Act 1998 Integrated Forestry 
Operations Approval for the Southern Region Note for cl 5(b). 
41  See South East Forests Conservation Council Inc v Director-General National Parks and Wildlife and State Forests of NSW [1993] 
NSWLEC 194, Deputy Director (Policy and Wildlife). 
42  The current rotation times are between 5-15 years; for example compartment 62 of South Brooman State Forest has had ‘Timber Stand 
Improvement’ twice and been logged nine times since 1954, which is virtually every six years; see Southern Region – Compartment 62, 
South Brooman State Forest, Bateman’s Bay Management Area, Harvest Plan approved 8/5/09. 
43  Loss of Hollow Bearing Trees Key Threatening Process, Department of Environmnet Climate and Water, NSW Threatened Species 
Website, < http://www.threatenedspecies.environment.nsw.gov.au/tsprofile/threat_profile.aspx?id=20079 > viewed 25 July 2010. 
44  FNSW Compartment Map and Annual Logging Records for period 1995 to 2010, this shows 680 total number of compartments. 
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It must dawn on our top resources people eventually that stands carrying a level of volume which is only 
a fraction of their capacity are already seriously in trouble. The only way to realise any of the volume 
that is there…would be to have an unlimited pulp market and clear fall the forest… 
I suspect they ["the greens"] do know that we are playing the game of Brer rabbit. I hope a re-run of the 
frames data without using the plots that end up in the reserve system will give a more realistic picture [of 
the] state of the forests...I wait with hope that the Frames data can deliver some figures, which support 
what we know to be the case on the ground. We have just one last chance to come clean and be honest 
about the way things are before this UNE RFA is signed. State Forests will be held accountable for 
whatever happens as a result of the RFA decision and if the industry has been led to believe that the 
volume is there in this part of the State then we should be held responsible...45 

    

A memo from Ron Wilson, FNSW marketing manager to Bob Smith CEO FNSW on a meeting with 
Davis and Herbert in 2001 is revealing.46  Davis and Herbert (now Boral) expressed dissatisfaction with 
Forests NSW supply of logs.  The companies allocation was 8000 cubic metres.  Forests NSW stated 'the 
company is currently undercutting it's allocation of high quality large sawlogs'.  The company claimed the 
reason they were undercutting was that FNSW had not provided sufficient areas to produce sawlogs.  
Forests NSW denied there were any problems of supply but offered to extend the allocation period and 'let 
the company cut the 8000cu over two years'.  Forests NSW also stated Davis and Herbert were at fault 
because they werent 'value adding'.  The company stated they were unhappy about 'log merchandising' and 
that timber was being sent 'elsewhere' which could be used by the company.  Forests NSW told the 
company that 'without a residue market on the south coast the cost of producing sawlogs will be 
significantly higher'.47 
    

Ten years later the situation has not improved.  Ian Barnes, FNSW regional manager stated:    
the remaining multi-age forests resource is coming to an end in the next two to three years.  
 

Unfortunately in the Southern and Eden regions there is an unlimited pulp market.  A rerun of FRAMES 
was due in 2006 as part of ESFM requirements.  No rerun of FRAMES has yet been undertaken.   

 

Review or no review, logging more intensively will effect remaining stand condition and ultimately 
sustainable yield.  Given overcutting whether public and private native forestry can ever achieve the ideal 
of ESFM is doubtful.48 
 

  
                                                                      Logged in South Brooman State Forest 

45  New South Wales, Legislative Assembly, Forestry and National Park Estate Bill, 17 November, 1998, (Fraser), p10052. 
46  Forests NSW internal memo Ron Wilson to Bob Smith and Gary Keating, 9 October 2001, H.O. 61342; the ''Use or Lose' 20 yr wood 
supply agreement provides for 'increased volumes of HQL and small sawlogs at one half of the companys intake' as of 2001.   
47  The Eden Magnet, Thursday, March 11, 2010. 
48  Lunney D, Matthews A, Eby P, and Penn AM, 'The Long-Term Effects of Logging for Woodchips on Small Mammal Populations' (2009) 
36 Wildlife Research 691; see Gibbons P, Lindenmayer D B, Barry S C, Tanton M T, 'The Effects of Slash Burning on the Mortality and 
Collapse of Trees Retained on Logged Sites in South-Eastern Australia' (2000) 139 Forest Ecology and Management 51. 
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IFOA and PNF Prescriptions for Species 
 

In the Southern and Eden regions there are 25 compartments active in State forest and 46 PVPs which 
mainly feed the pulp market.  All of these contain threatened and/or endangered species.49  Once a species 
has been listed by the Scientific Committee it triggers numerous obligations for habitat conservation.50  
Thousands of dollars have been spent both State and Federally on each species recovery plan and threat 
abatement plan, yet despite this, and there being a plethora of legislation and regulations to conserve 
biodiversity, native forestry operations are exempt.     
 

Scientists advocate an approach to conservation based on maintaining ecosystem structure and function, 
and therefore ultimately protecting more species.51  Protecting species and diversity enhances ecosystem 
resilience therefore species are able to maintain their functions and processes.   
 

The object of IFOAs are stated at s25 of the FNPE Act as 'for the protection of the environment and for 
threatened species conservation'.52

 
 

The Scientific Committee's main recommendations to protect hollow dependant species were to establish 
appropriate recruitment tree ratios as part of the PNF Code under the NV Act, and adopt appropriate 
policies for recruitment tree ratios with a stipulated minimum retention density in areas of State forestry 
operations.53   
 

Both of these strategies for different land tenures are given High priority, both of these strategies have not 
been implemented.  Given that generally eucalypts form hollows after about 120 years of age a sustainable 
rotation age would be one that allows forest values to regenerate.54  Reducing forests to a flat rate of 5 or 
less hollow bearing trees per hectare from an optimum of 27-37 hollow bearing trees per hectare puts at 
risk expectations that future generations will see fauna such as the Greater glider in the wild. 
 

Prescriptions for threatened species and habitat conservation in IFOAs and the PNF code are grossly 
inadequate.  Further neither a FOP or Harvest Plan can be classed as a species impact statement.55  It is 
perfuncuntory to merely record species.  Impacts of logging and post-logging burning on species and their 
habitat must also be recorded and monitored to ensure due process in achieving conservation objectives.   
 

A comparison with a species recovery plan and threat abatement plan for species and prescriptions 
contained within the PNF Code and the IFOA TSLs highlights the inadequacy of these prescriptions.  The 
results of this practice is reflected in numbers of threatened and endangered species rising in line with the 
increase in forests logged.56  
 

The regulators misconception of implementation of TSLs prescriptions has ensured that many breaches of 

49  There are 91 forest dependant species of fauna in the region, National Parks and Wildlife, Atlas of NSW Wildlife,  
< http://wildlifeatlas.nationalparks.nsw.gov.au/wildlifeatlas/watlasSpecies.jsp > viewed 19 July 2010. 
50  See the Environment Planning and Assessment Act 1979 (NSW), the Protection of Environment Operations Act 1997 (NSW), the 
Threatened Species and Conservation Act 1995 (NSW), the Environment Protection Biodiversity and Conservation Act 1999 (Cth), 
National Parks and Wildlife Act 1974 (NSW). 
51  McIntyre S, Barrett G, Kitching R, and Recher H, ‘Species Triage – Seeing Beyond Wounded Rhinos’ (1992) 6 Conservation Biology 4 
p604-606; Walker B, ‘Conserving Biodiversity Through Ecosystem Resilience’ (1995) 9 Conservation Biology 4, p747. 
52  Forestry and National Park Estate Act 1998 (NSW) s25. 
53  Loss of Hollow Bearing Trees Key Threatening Process, above n10; clicking on 'Threat Abatement Strategies' will take you to 'Review 
and Amend or Adopt Existing Legislation or Policies', clicking on this will take you to 'All Priority Actions for this KTP', clicking on that 
will take you back to 'All Priority Actions for this KTP'. 
54  Crane M J, Montague-Drake R M, Cunningham R B, and Lindenmayer D B, 'The Characteristics of Den Trees Used by the Squirrel 
Glider (Petaurus norfolcensis) in Temperate Australian Woodlands' (2008) 35 Wildlife Research 663. 
55 "I am obliged to note that, in my opinion, the Eden FIS is an appallingly inadequate document, even by Commission standards.  It suggests 
they do not take the Act (and the conservation of endangered fauna) very seriously" South East Forests Conservation Council Inc v Director-
General National Parks and Wildlife and State Forests of NSW [1993] NSWLEC 194, Deputy Director (Policy and Wildlife) Mr David 
Papps. 
56  For 2008 figures see < http://www.threatenedspecies.environment.nsw.gov.au/index.aspx >; for 2000 and 2003 figures see  
< http://www.environment.nsw.gov.au/soe/soe2003/chapter6/chp_6.3.htm#6.3.69 > and for 2006 figures see 
< http://www.environment.nsw.gov.au/soe/soe2006/chapter6/chp_6.3.htm#6.3.71 >. 
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licence conditions which have destroyed habitat have gone unpunished.  Furthermore FNSW have 
recommended to DECCW that many prescriptions be nullified.57  
 
Further the PNF Unit in DECCW have shown themselves to be completely incapable of managing and  
implementing the PNF Code and operations, approving more than 70% of old-growth high conservation 
value native forest for logging, according to information obtained through Parliament. 
 
 

   
            Rocky Outcrops - logged in Mumbulla State Forest   and    logged in Glenbog State Forest 
 

Compliance and Enforceability 
 
Illegal forestry practice has been defined as:  
�� logging species protected by national law - (these are found on the CITES flora list). 
�� logging outside concession boundaries 
�� logging in protected areas 
�� logging in prohibited areas such as steep slopes, river banks and catchment areas 
�� removing under/over-sized trees 
�� extracting more timber than authorised 
�� logging when in breach of contractual obligations 
�� restricting information about procurement contracts 
�� tailoring contract specifications to fit a specific supplier 
�� failing to meet licence provisions including pollution control standards 
  
Currently in NSW all of the above is occurring.58  Illegal forest activities have far-reaching economic, 
social and environmental impacts including ecological degradation and exascerbation of climate change. 
On the South Coast there are varying forms of State-sanctioned land clearing.  From farmers wanting to 
obtain more land for their commercial purposes, as they, or past owners have degraded their land to such 
an extent that they cannot grow crops on it (climate change being a mitigating factor), to Forests NSW 
desperately trying to sustain twenty year wood supply agreements with the chipmill and Boral.59  Logging 
is undertaken by Forests NSW or their contractors, whether on private or public land.   
  

Although codes of practice are generally 'aspirational' they may be recognised as legal instruments and 
accorded formal stature as legislative instruments.  Where they set out standards for compliance then they 
create enforceable obligations.   
 

Forests NSW, or any other person is subject to the conditions of the IFOAs including the terms of the 

57  Original Eden TSL cl 6.6 Southern Brown Bandicoot Isoodon Obesulus a) An exclusion zone of at least 200 hectares must be 
implemented around each record of the species; amended Eden TSL now has very small buffer zone as evidenced by Nadgee Cpt 62 harvest 
plan; the SBB is an EPBCA endangered species. 
58   See all correspondence SEFR to DECCW 2001-2010. 
59   On the south coast logs from private native forestry make up 10% of the total volume that goes to the Eden chipmill, URS Environmental 
Assessment Eden Biomass Power Station; on the north coast the estimated annual volume of private native forest timber harvested is 
270,000 m3.  
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relevant licences.60  Under the PNF Code forestry operations under an approved PVP must be conducted 
in accordance with all provisions of the Code.61  Both the IFOA and the PNF Code contain the 
precautionary principle and principle of intergenerational equity. 
 

In Environment East Gippsland Inc v VicForests[2009] VSC 386 Mr Justice Forrest held at 80: 
I am not persuaded that the reference to the precautionary principle is, at least on the analysis 
required for this application, simply a statement of objective or lofty principle… It is the terms of 
the Code and the emphasis on the mandatory nature of the obligation on VicForests both before 
and during operations that satisfies me that there is a prima facie case that it was obliged to 
comply with the Code in relation to both the application of the precautionary principle and the 
consideration of expert evidence relevant to the area the subject of logging. 

 
The case as it stands is that in practice either the logging contractors are not reading the legislation or the 
drive for financial gain outweighs the need to comply with regulations.62  This combined with the threat of 
enforcement and monetary loss being minimal could be a compelling factor for non-compliance.  As 
FNSW and contractors are currently out of control when it comes to regulation and compliance there is 
therefore little hope that the legislation will have the desired affect regardless of adequacy.63   
 

    
       Logged in Mogo                                Logged in South Brooman                  Milton Ulladulla EEC rainforest logging 
 
Regulatory Response 
 

Non-compliance relies on lack or inadequacy of regulatory response.  The current 'whole of government' 
approach has resulted in the original regulator being subsumed, the establishment of a 'forestry unit' 
within a government department which regulate another government department, who both seem to have 
the same goal.64   
 

In deciding whether or not to prosecute the most important step is the decision.  In the interests of the 
environment, the offender and the community at large care must be taken to ensure that the right decision 

60   Forestry and National Park Estate Act 1998 Integrated Forestry Operations Approval for the Eden Region 1999; the new unreviewed 
amended IFOAs make no mention of this clause.  
61   Private Native Forestry Code of Practice for Southern NSW 2008 cl 1(2). 
62   See Minister for the Environment & Heritage v Greentree (No 2) [2004] FCA 741; for the classic "I thought I didn’t need approval", and 
"the clearing was routine agricultural management activities"; and Appellants 'outline of argument' at  < 
http://www.envlaw.com.au/greentree13.pdf >; and see also Director-General, Department of Environment and Climate Change v Walker 
Corporation Pty Limited (No 2) [2010] NSWLEC 73; Shoalhaven Council are seemingly at the forefront of action compared to Bega and 
Eurobodalla Councils, see < 
http://www.shoalhaven.nsw.gov.au/council/pubdocs/soe/region/indicator%20results%2005/Vegetationclearing%2005.htm >. 
63   See Smith J, 'Making Law Work: Compliance and Enforcement of Native Vegetation Laws in NSW' (2009) 88 Impact p3-5; for an 
insightful history of the 'Redgums decision' see Flint C, 'River Red Gum: Barking Owls and Broken Laws on the Murray River' (2009) 88 
Impact p6-10. 
64   The regulator is Department of Environment, Climate Change and Water ("DECCW'); 'DECCW will continue to work with Forests 
NSW.  The State forests of the Eden Forestry Region…were set aside by the Eden RFA 1999 to provide a guaranteed timber supply to 
industry.  Please be assured that the NSW Government and DECCW are working to protect the koala population and at the same time 
promoting regional economic development and employment' Letter to L Bower from M Saxon, Acting Director South, DECCW 
Environment Protection and Regulation, May 7, 2010. 
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is made.  The wrong decision will undermine the confidence of the community in the criminal justice 
system.65 
 

Justice Lloyd stated in Director-General of the Department of Land and Water Conservation v 
Greentree & Anor [2002] NSWLEC 102 that: 

In my opinion the balancing of the legitimate public interest in the conviction of a crime and punishment 
of those who may be guilty against ensuring that the defendants are able to meet the case sought to be 
made against them, requires that greater weight should be given to the former.66 

 

If the offender has made deliberate attempts to conceal their offences, previous administrative responses 
to contraventions have not resulted in compliance, the offender shows no contrition and the community of 
the area, and indeed Australia as a whole, expect that the offences will be dealt with by prosecution, 
conducted in public before a court, then there are good grounds for prosecution.67 
 

The two strongest forces ensuring environmental compliance are criminal prosecutions and potential 
clean-up liability.68  Regulators in Australia have been accused of not utilising the full scope of the penalty 
provisions and focusing on the 'less robust options'.69  This is evidenced by the current regulatory response 
practice of relying on voluntary agreement.  If regulators continue to implement the softer penalty 
provisions the deterrence objects of the legislation will be, and have been, greatly undermined. 
 
A successful strategic approach to better law compliance in the forest sector is needed by increasing 
clarity, transparency and consistency of forest and forest-related legislation. 
 
This could be achieved by encouraging consistency of the regulatory framework to ensure that laws do not 
contradict others within the forest legal framework or other sectors, ensuring accountability and control of 
forestry operations at the local level, ensuring that in-country industrial capacity does not exceed 
sustainable supplies, for instance, by conducting feasibility studies and/or closing down mills. 
 
It could also be achieved by promoting the independence of the regulator, giving the regulator and 
authorised officers stronger enforcement powers and creating transparency of the regulatory processes. 
 
As none of the above suggestions will be implemented and as the current criminal behaviour is so 
entrenched we have little faith that any code or legislative instrument will be adhered to and less faith that 
the regulator will enforce compliance.  

   
                                       Logged in Boyne State Forest       Logged in Dampier and Nadgee 

65   Prosecution Policy of the Commonwealth, DPP Prosecution Guidelines, 2009.  
66  See Director-General of the Department of Land and Water Conservation v Greentree & Anor [2002] NSWLEC 102, Lloyd J at 
[126] quoting Mason CJ, Deane and Dawson JJ in Ridgeway v The Queen [1994] HCA 33 at [38].; see also Australian Government 
Department of the Environment, Water, Heritage and the Arts, Compliance and Enforcement Policy. 
67   DEWHA Compliance and Enforcement Policy, Australian Government, 2009, 
<http://www.environment.gov.au/about/publications/pubs/compliance-enforcement-policy.PDF > viewed 16 June 2010. 
68   Smith S L, 'Doing Time for Environmental Crimes: The United States Approach to Criminal Enforcement of Environmental Laws' 
(1995)12(3) Environment and Planning Law Journal  168; WA Department of Environment and Conservation v Szulc 2010? a three month 
jail sentence for Munglinup farmer Maxwell Szulc, 27 July 2010 < http://au.news.yahoo.com/thewest/a/-/breaking/7659368/wa-farmer-
jailed-for-contempt/ >. 
69   The Australian Network of Environmental Defender’s Offices, Independent Review of the Environment Protection and Biodiversity 
Conservation Act 1999, Submission 189, p15, <http://www.environment.gov.au/epbc/review/publications/interim-report.html >; or < 
http://www.environment.gov.au/epbc/review/submissions/pubs/189-australian-network-of-environmental-defenders.pdf > viewed 16 June 
2010. 
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Conclusion 
 

It is difficult to see how broadscale clearing of native forest can equate to improving environmental 
outcomes.70  Or how a logging event can be defined as regeneration.  Carefully avoiding the word 
sustainable, the objects of the PNF Code are stated as ensuring: 

supply of timber products from privately owned forests at a regular rate that can be maintained 
indefinitely for present and future generations while at the same time maintaining non-wood values at or 
above target levels considered necessary by society for the prevention of environmental harm and the 
provision of environmental services for the common good.71 

 

Due to failure to enact principles of ESFM, principles of inter-generational equity in meeting the above 
objective seems in doubt.  Further due to current logging practices it is difficult to argue that maintaining 
environmental values at or above target levels can be achieved.   Given current knowledge on causes and 
effects of climate change it would be difficult to argue that continuance of logging could maintain these 
levels given the amount of environmental harm caused.  Certainly with regard to climate change and 
extinction of species it would be very difficult to argue that logging was 'for the common good'.   
 

Thus far legislative instruments regulating conservation have proved inadequate to meet standards of 
nature conservation.  Regulatory response has proved inadequate to deter offenders.  The combination of 
non-compliance, inadequate legislation and lack of appropriate regulatory response could ensure that 
extinction of species is a certainty. 
 

On the south coast the distinction between conservation in protected areas in public ownership and 
conservation on privately owned land is becoming wider as more private native forestry is undertaken.  It 
seems, while there is no guarantee of survival in the coming years, there is more chance for species if they 
are resident in National Parks, threats of habitat being consumed by 'reduction burns' aside. 
 

Political will is crucial to improving forest law compliance and ensuring that measures taken have 
positive outcomes for conservation that are long-lasting.  As there has been no compliance and continuous 
over-logging, the only positive outcome for conservation would be to end native forest logging.  The 
challenge now for public native forest conservation is to pressure political will to transfer all State owned 
land to National Parks co-managed with traditional owners.  
 

This measure could put increased pressure on private land therefore legislation should be enacted halting 
logging of all native forest.  The anticipation is that, with increasing knowledge of the link between 
climate change and forest degradation, landowners and Government will cease logging of native forest.  
Until then species who can not speak or defend themselves are reliant on political will and the care of 
developers, farmers, loggers and multinationals. 

 

                                                       
 
                                             Ironbark Orchid                           Bega Wattle                   East Lynne Midge Orchid 
                                 (logged in Wandera State Forest)         (logged in Mumbulla State Forest)   (logged in South Brooman State Forest) 

70  Private Native Forestry Code of Practice for Southern NSW 2008 p1; see Gibbons P, Briggs S V, Ayers D, Seddon J, Doyle S, Cosier P, 
McElhinny C, Pelly V, Roberts K, 'An Operational Method to Assess Impacts of Land Clearing on Terrestrial Biodiversity' (2009) 9 
Ecological Indicators 26. 
71  Private Native Forestry Code of Practice for Southern NSW 2008 p1. 


